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Summary of CIBC’s Position

1. CIBC is asecured creditor of Hickman Equipment (1985) Limited (“HEL”) and is

currently owed approximately $15,433,523.95, together with interest and costs.

2. CIBC holds the following security for the indebtedness of HEL :

@ General Assignment of Accounts, etc., dated January 4, 1985 and registered
a the Assgnment of Book Debts Registry on January 16, 1985 as
registration no. 16040 (continued under the PPSA on June 29, 2001 as

registration no. 1063565).

(b) Floating Charge Debenture (the “Debenture’) in the amount of
$3,000,000.00 dated January 7, 1985 and registered at the Registry of Deeds
on January 29, 1985 at Roll 77, Frame 70, as amended, supplemented and

confirmed by the following:

(1) Supplemental Debenture dated February 19, 1990 and registered
on February 22, 1990 at the Registry of Deeds at Roll 732, Frame

839, which added a fixed charge to the Debenture;

(i)  Supplemental Debenture dated April 17, 1997 and registered on

April 30, 1997 at the Registry of Deeds at Roll 1521, Frame 1435,



which increased the principa amount of the Debenture to

$5,000,000.00;

@ity  Supplemental Debenture dated August 6, 1997 and registered
August 29, 1997 at the Registry of Deeds at Roll 1564, Frame
2095, which increased the principal amount of the Debenture to

$10,000,000;

(iv)  Supplemental Debenture dated July 9, 1998 and registered at the
Registry of Deeds on July 15, 1998 at Roll 1668, Frame 1748,
which increased the principa amount of the Debenture to

$20,000,000.00

(continued under the PPSA on November 29, 2001 as registration no.

1403243).

(© General Security Agreement (“GSA”) dated January 25, 2000 and

registered under the PPSA on January 28, 2000 as registration no. 78490.

(d) Bank Act Security registered on October 26, 2000 as registration no.

01074579

(hereinafter collectively referred to as the “ Security Documents”).

The Trustee determined that the security interests created in favour of CIBC by

the Debenture were subject to a subordination clause in favour of the holders of



permitted encumbrances, including unperfected purchase money security interest

(“PMSI”) holders.

In accordance with paragraph 15 of the Claims Plan and Section 135(4) of the
Bankruptcy and Insolvency Act, CIBC has appealed the Final Determination with
respect to the Trustee's finding in relation to the security interests of CIBC based
on the Debenture as set out in paragraph 3 above (the “Appea”), namely CIBC

has appealed, inter dia:

@ the Trustee's finding that CIBC's interests under the Debenture were
subordinated to the interests of the holders of permitted encumbrances,

including unperfected PMSI holders;

The Appea has been concluded and the parties are awaiting a decision from this

Honourable Court.

CIBC repeats and relies upon its arguments as set out in the Memorandum of Fact
and Law filed in support of the Appeal and dated the 24™ day of February, 2003,
and its oral arguments made in relation thereto in support of the following

position:

1. CIBC has a perfected security interest under the Debenture over al of HEL's
undertaking, property and assets, present and future, which security interest

was perfected as of January 29, 1985.
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2. The only security interests that rank in priority to CIBC are those that
congtitute valid, enforceable, perfected purchase money security interests, or
those that have the benefit of a valid, binding and enforceable subordination

agreement or similar agreement with CIBC.

Therefore, CIBC claims a first priority interest over the property referred to in
JDCI’s Application subject to any valid, enforceable, perfected purchase money
security interest or any valid, binding and enforceable subordination agreement or

similar agreement with CIBC.

CIBC submits that JDCI has not established that it has avalid PMSI in any of the

equipment which would rank above the interests of CIBC.

CIBC tates that it has not entered into any subordination agreement or similar

agreement with JDCI.

CIBC therefore reguests that this Honourable Court dismiss the application of
JDCI for proceeds and further Order that, for those Units in respect of which this
Court determines that priority of security interests rests with CIBC, that CIBC is

entitled to the auction proceeds therefrom.



Requirements for obtaining a purchase money security interest (PMSI) under the

Personal Property Security Act (the “PPSA™)

11. A PMS isdefined in s.2 of the Act as:

(hh) “purchase money security interest” means:

i) a security interest taken in collateral to the extent that it

secures all or part of the purchase price of the collateral,

ii) asecurity interest taken in collateral by a person who gives
value for the purpose of enabling the debtor to acquire rights
in the collateral, to the extent that the value is applied to

acquire therights,

iii) the interest of alessor of goods under alease for aterm of

more of more than one year, and

iv) the interest of a consignor who delivers goods to a

consignee under acommercial consignment,



but does not include a transaction of sale by and lease back to the
seller, and for the purpose of this definition, “purchase price” and
“value” include interest, credit costs and other charges payable

for the purchase or loan credit.

12. Section 35 of the Act sets out the requirements that must be met in order to obtain

avalid PMSI in collateral or its proceeds.

13. Section 35(2), which deals with PMSI’ s in inventory reads as follows:

(2) Subject to section 29, a purchase money security interest in
inventory or its proceeds has priority over another security

interest in the same collateral given by the same debtor where

(@  the purchase money security interest in the inventory is
perfected when the debtor, or another person at the request of
the debtor, obtains possession of the collateral, whichever is

earlier;

(b)  the secured party gives a notice to another secured party
who has registered, before the registration of the financing
statement relating to the purchase money security interest in

the inventory, a financing statement where the collateral



description in the financing statement includes the same item

or kind of collateral or includes accounts;

(c) thenoaticereferred to in paragraph (b) states that the person
giving the notice expects to acquire a purchase money
security interest in the inventory of the debtor, and describes

the inventory by item or kind; and

(d) the notice is given before the debtor, or another person at
the request of the debtor, obtains possession of the collateral,

whichever is earlier.

Section 29 deals with security interestsin proceeds generally.

Other relevant sections of the PPSA

14. Section 70(2) dealing with ‘ Service of Notice' reads as follows:
(2) A notice or demand sent by registered mail is considered to be
given

@ when the addressee actualy receives the notice or
demand; or

(b) except when postal services are not functioning, on the
expiry of 10 days after the date of registration,

whichever is early.



15.  Theresidual general priority rules are set out in section 36 of the Act. This section

reads as follows:

36(1) Where this Act provides no other method for determining
priority between competing security interests in the same

collateral, the following priority rules apply:

@ priority between perfected security interests is
determined by the order of the occurrence of the

following:

) the registration of a financing statement under
section 26 without regard to the time of
attachment of the security interest,

i) possession of the collateral under section 25
without regard to the time of attachment of the
security interest, or

i) perfection under section 6, 8, 27, 30 or 75,

whichever isthe earliest;

(b) a perfected security interest has priority over an unperfected

security interest; and
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(c) priority between unperfected security interests is determined

by the order of attachment of the security interests.

16. Section 26 of the Act reads as follows:

Subject to section 20, registration of a financing statement

perfects a security interest in collateral.

17.  Section 20 reads:
A security interest is perfected when
(@) it has attached; and
(b) al stepsrequired for perfection under this Act have been
completed,

regardless of the order of occurrence.

CIBC’spriority position

18. CIBC'’ s security interest created by the Debenture was perfected as of January 29,

1985.

19.  CIBC's security interest was perfected before JDCI perfected its security interest

which, at its earliest, would be December 14, 1999.
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20.  Therefore, unless JDCI can establish that it has valid PMSI’s in any of the
equipment referenced in the Application, CIBC's interest in the equipment, and
the auction proceeds therefrom, would rank in priority to that of JDCI based on

the residual general priority rules set out in s.36 of the PPSA.

21. The onusis on JDCI to establish that it has a PMSI in either of the pieces of

eguipment, as either original collateral or proceeds.

Dube v. Bank of Montreal
(1986) 27 D.L.R. (4™ 718
(Sask. C.A.) [Tab 1]

Canadian Imperial Bank of
Commerce v. Marathon
Realty Co. (1987), 40 D.L.R.

(4™ 326 (Sask. C.A)
[Tab 2]

22. CIBC submits that JDCI has not established that it has avalid PMSI in any of the
equipment referenced in the Application, which would rank in priority to CIBC's

security interest.

JDCI does not have a valid PMSI in any of the equipment referenced in the
Application



23.

24,

25.

26.
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In order for JDCI to establish a PMSI in any of the units which ranks above the
interests of all other creditors, JDCI must provide evidence to establish that it has

met the requirements of s.2(hh) and s.35(2) of the PPSA.

In order to meet the definition of a PMSI set out in s.2(hh), the purpose of the

agreement [which secures the interest in the collateral] must be “to enable the

debtor to acquirerights’ in the very thing that is put up as collateral for the loan.
C. Walsh, “ An Introduction to the
New Brunswick Personal Property
Security Act”  (1995) a p. 161
[Tab 3]

A PMSI is not created in collateral where the debtor acquires rights in the

collateral before it enters into a loan agreement covering the collateral and/or

receives advances with respect to the loan.

s.2(hh) of the PPSA,;
Greyvest Leasing Inc. v. Canadian
Imperial Bank of Commerce (1993),
5 PPSA.C. (2d) 187 (Ont.C.A)
[Tab 4]

The Trustee found that JDCI did not provide sufficient evidence to establish that

it gave value to allow HEL to acquire rightsin the following units:

S/N FF0200X 051172

9JS00289
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FF790EL 010023
FF892EX 012643
C10514
FF0330X 080078
Trustee s Fina Determination of

John Deere Credit Inc., November
27,2002, at pp. 21-22.

CIBC therefore submits that JDCI does not hold a PM S| in the foregoing units.

According to s.35(2) of the Act the following requirements have to be met in
order for JDCI to establish that it holds a PMSI which ranks in priority to the

interests of other creditors:

1) JDCI’sinterest in the collateral must have been perfected prior to HEL taking
possession of the equipment. In accordance with s.26 and s.20 of the Act this
means that the registration of the financing statement registering JDCI’'s
security interest in the collateral must have been registered in the PPR prior to

HEL, or another person on its behalf, taking possession of the equipment;

2) JDCI must have given notice, in accordance with s.35(2)(b) & (c) of the PPSA

to all necessary creditors (the “PMSI notice”);
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3) the PMSI notice must have been received by the creditors before the PMSI

was perfected (ie. before registration of the financing statement); and

4) the PMSI notice must have been received by the creditors before HEL, or

another person on its behalf, took possession of the equipment.

The PMSI notices were not given or received before registration of the financing

statement

29.

30.

With respect to all pieces of equipment referenced in the Application, JDCI is
relying upon registration of a financing statement on December 14, 1999, as the

date of perfection of its security interest.

Memorandum of Fact and Law of
JOCl, February 7, 2003 at

paragraph 4.
According to JDCI, the PMSI notices were sent out on December 14, 1999 to
certain creditors, including CIBC. JDCI isrelying upon s.70(2) of the PPSA with
respect to the PMSI notices being deemed to be given not later than on the expiry
of the 10" day after the date of registration, which in this case would be

December 25, 1999.

Memorandum of Fact and Law of
JDCI, Februay 7, 2003 at

paragraph 5.
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31. The PMSI notices were not, therefore, given or received before registration of the

financing statement as required by s.35(2)(b) of the PPSA.

32. In discussing s.34(2) of the New Brunswick Personal Property Security Act,
which is the equivalent section to our s.35(2), Catherine Walsh, in “An

Introduction to the New Brunswick Personal Property Security Act” states:

“advance notice, stating that the inventory financier expects to
acquire a PMSI in inventory and describing the inventory by item
or kind must be given to any prior-registered secured party before
the PMS is perfected by registration and before the debtor

obtains possession of the collateral” (emphasis added)

C. Walsh, An Introduction to the New
Brunswick Personal Property Security Act,
at page 163. [Tab 5]

33. Further, McLaren, in Secured Transactions in Personal Property in Canada, in
describing the requirements to obtain a valid PMSI under Ontario law, states as
follows:

“before making its own registration, the purchase-money party
must search the registry system and give notice to all parties who

have registered a financing statement classifying the collateral as
inventory”. (emphasis added)
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McLaren, Secured Transactions in Personal
Property in Canada, volume 2, at p.5-57.
[Tab 6]

34.  JIDCI hasfailed to meet the requirements of s. 35(2)(b) of the PPSA and therefore

does not hold aPMSI in any of the units referenced in the Application.

The PMSI notices were not given or received before HEL took possession of the

equipment

35. In order to meet the requirements of s.35(2)(a) and (d) of the PPSA, JDCI must
establish that its security interest was perfected, and the PMSI notices were given

before HEL took possession of the equipment.

36.  JDCI has not provided any evidence as to when HEL took physical possession of

any of the equipment.

37.  JDCI submits that the date upon which HEL obtained possession “as debtor” was
subsequent to the date of perfection of JDCI’s security interest and the date the
PMSI notices were given. JDCI is relying upon the date which HEL took
possession of the equipment “as debtor” in order to meet the requirements of

s.35(2) of the PPSA.
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39.

40.

41.
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JDCI appears to be relying upon caselaw to the effect that, in certain cases, the
relevant date for the purposes of determining possession is the date upon which

the debtor ‘takes possession of the collateral as a debtor’.

See, for example, Guaranty Trust
Co. of Canada v. CIBC (1989), 2
P.P.S.A.C. (2d) 88 (High. Ct. Just.),
affirmed on appea, (1993), 6
P.P.SA.C. (2d) 51 [Tab 7] and Air
Products, [2000] O.J. No. 1396 (Ont.
Sup. Ct. Jus)) [Tab 8].

It is submitted that this caselaw is distinguishable from the present case since

those cases dea with the equivalent to s.35(1) of the PPSA, which covers

‘collateral and its proceeds, other than inventory' rather than s.35(2) which deals

specifically with PMSI’sin ‘inventory’.

According to s.35(1), and its equivalent in other provinces, a creditor seeking to
obtain the benefit of the super priority status of a PMSI in relation to collateral or
its proceeds, other than inventory, is required to perfect its security interest ‘not
later than 15 days after the debtor, or another person at the request of the debtor,
obtains possession of the collateral’. This section, therefore, specifically permits a
debtor to take possession of the collateral before the creditor’ s security interest in

the collateral is perfected.

In sharp contrast, section 35(2), which deals specificaly with PMSI’s in

inventory, precludes the debtor from taking possession of the inventory before



42.

43.
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perfection of the security interest, otherwise, the creditor cannot avail of the super

priority status granted under this section.

Furthermore, s.35(1) dealing with collateral other than inventory, does not require
PMSI notices to be sent to other creditors. This is specificaly required under

s.35(2) and further, these notices must be sent before the debtor takes possession.

It is obvious that section 35 draws a clear distinction between ‘inventory’ and
other types of collateral, when setting out the requirements that have to be met in
order to avail of the super priority status afforded to a PMSI. Any cases dealing
with the interpretation of s.35(1), or its equivalent, cannot be applied to the
interpretation of s.35(2), due to the significant differences between the two
sections. Clearly, the drafters of the legislation intended to distinguish between

“inventory” and other types of collateral.

In the Guaranty Trust decision, the court dealt with s.34(3) of the Ontario PPSA

which at that time, read as follows:

(3) A purchase-money security interest in collateral or its
proceeds, other than inventory, has priority over any other
security interest in the same collateral if the purchase-money
security interest was perfected at the time the debtor obtained

possession of the collateral or within ten days thereafter.
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Guaranty Trust Co. of Canada v.
CIBC, (1989), 2 P.P.SA.C. (2d) 88
(High. Ct. Just.), affirmed on appeal,
(1993), 6 P.P.SA.C. (2d) 51 at p.94.
[Tab 7]
At issue was whether the creditor had perfected its security interest within ten
days of the debtor taking possession of the collateral. The court held that the
debtor took possession of the collateral for the purposes of s.34(3) when the

property became collateral, ie. when the purchase and loan transactions were

completed.

Subsequent to this decision, the Ontario PPSA was amended to add the words “as
debtor” to qualify when the debtor took possession of the collateral. The current

section, now s.33(2), reads as follows:

33(2) Except where the collateral or its proceeds is inventory or
its proceeds, a purchase-money security interest in collateral or
its proceeds has priority over any other security interest in the
same collateral given by the same debtor if the purchase-money

Security interest,

(@) in the case of collateral, other than an intangible, was

perfected before or within ten days after,
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i) the debtor obtained possession of the collateral as a
debtor, or

(i) a third party, at the request of the debtor, obtained or
held possession of the collateral,

whichever is earlier,

Personal Property Security Act, R.S.O.

1990, ¢.P.10. (emphasis added) [Tab 9]
It is noteworthy that the Ontario legislature only chose to make this change to the
section dealing with collateral other than inventory. S.33(1), which deals with
PMSI’s in inventory does not require that the debtor take possession of inventory
“as debtor”, but references mere possession. Therefore, the Ontario legislature has
maintained the distinction between inventory and other types of collateral in the
PMSI priority section of the Ontario PPSA and it is clear that the PM S| notices
must be given and the security interest perfected, before the debtor takes

possession of the inventory.

This strict requirement to perfect a PMSI and give PM S| notices before the debtor
obtains possession of the inventory is confirmed by the caselaw dealing with

PPSA provisions equivalent to our s.35(2).

See Elmcrest Furniture
Manufacturing Ltd. v. Price
Waterhouse Ltd. as Receiver and
Manager of 216200 Alberta Ltd.



21

(1985), 5 P.P.SA.C. 22 (Sask. Q.B.)
[Tab 10]; Re. Fosters Service (81)
Ltd.; Terra Power Tractor Co. Ltd.
v. Touche Ross Limited and Royal
Bank of Canada (1985), 5 P.P.S.A.C.
192 (Sask. Q.B.) [Tab 11]; and
Massey-Ferguson Industries Ltd. v.
Melfort Credit Union Ltd. et al.
(1986), 6 P.P.SA.C. 120 (Sask.
Q.B.) [Tab 12]

49.  The case of Elmcrest Furniture Manufacturing Ltd. v. Price Waterhouse Ltd as
Receiver and Manager of 216200 Alberta Ltd, dealt with s.34(2) of

Saskatchewan’'s PPSA, which in 1985 read as follows:

(2) ...a purchase-money security interest in inventory or its
proceeds has priority over any other security interest in the same
collateral given by the same debtor if:

(a) the purchase-money security interest in the inventory is
perfected at the time the debtor receives possession of it; and

(b) the purchase-money secured party serves a notice on any
person who has registered a financing statement or security
agreement covering the same type or kind of collateral, unless
the purchase-money secured party registers his interest before
that time, in which case the notice shall be served on secured
parties who have registered financing statements or security
agreements covering the same type or kind of collateral of the
debtor before registration by the purchase-money secured

party.
(3) The notice required in subsection (2) shall:

(a) contain a statement that the person giving the notice has
acquired or expects to acquire a purchase-money security
interest in inventory of the debtor and its proceeds and a
description of the inventory and its proceeds according to
type or kind; and

(b) be served at any time within a period of two years before the
debtor receives possession of the collateral.
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Elmcrest Furniture Manufacturing
Ltd. v. Price Waterhouse Ltd. as
Receiver and Manager of 216200
Alberta Ltd.,, supra, (emphasis
added) [Tab 10]

Elmcrest claimed a PMSI in inventory in priority to the Royal Bank of Canada,
which held a security interest in the inventory pursuant to a general security
agreement. Elmcrest had registered its financing statement on February 15, 1983
and provided a PMSI notice to the Royal Bank on February 24, 1983. EImcrest
had supplied inventory to the debtor both before and after February 24, 1983, the
date of its PMSI notices. The Saskatchewan Court of Queen’s Bench went
through an analysis of s.34 and held that s.34(3)(b) of the Act required that the
PMSI notices be served before the debtor took possession of the collateral. As a
result, the court held that EImcrest could not claim a PMSI over inventory that
had been in the possession of the debtor before Elmcrest’s PM S| notices had been

served.

The court found support for its findings in a report prepared by the Law Reform
Commission of Saskatchewan entitled “Proposals for a Saskatchewan Personal

Property Security Act”. The court cited the following passage from the report:

“In order to gain a priority status, the purchase-money financer
must ensure that his security interest is perfected at the time the
debtor receives possession of the collatera, and give to a
registered security interest holder the prescribed notice. The



23

purpose behind these requirements is to ensure that the secured
party with the prior security interest is not induced by the
acquisition of the new collateral by the debtor to make further
advances or to relax policing measures with respect to his
original collateral or its proceeds.”

After citing this passage, the court went on to state:
“Thus, the proponents of the legislation did not contemplate that
a party with a perfected security interest in after acquired

property should have to search the registry before making each
advance in order to be certain of his priority.”

Elmcrest Furniture Manufacturing
Ltd. v. Price Waterhouse Ltd. as
Receiver and Manager of 216200
Alberta Ltd., supra [Tab 10] at

paragraph 10.
The Elmcrest case was followed in both Re. Fosters Service (81) Ltd.; Terra
Power Tractor Co. Ltd. v. Touche Ross Limited and Royal Bank of Canada
(1985), 5 PP.SA.C. 192 (Sask. Q.B.), supra [Tab 10], and Massey-Ferguson
Industries Ltd. v. Melfort Credit Union Ltd. et al. (1986), 6 P.P.S.A.C. 120 (Sask.

Q.B.), supra[Tab 11].

The distinction between PMSI’s in inventory and PMSI’s in collateral other than
inventory is also discussed and supported by McClaren in Secured Transactions

in Personal Property in Canada, volume 2.

McClaren, Secured Transactions in
Personal Property in Canada,
volume 2, at 5-52 to 5-70, supra
[Tab 6]
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54. In discussing the requirements of the Saskatchewan PPSA relating to PMSI’s in

inventory, McClaren states.

The purchase-money interest in inventory takes priority over the
after-acquired property interest if it is perfected no later than the
time that the debtor receives possession of the inventory and if
there has been compliance with the notice requirements of
s.33(1)(b). In order to obtain the priority given by s.33(1), the
secured party must perfect its interest before the debtor receives
possession of the inventory.

McClaren, Secured Transactions in
Personal Property in Canada,
volume 2, at 554 - 5-55, supra
[Tab 6]

55. McClaren goes on to state:

A secured party with an interest in inventory who wishes to
ensure entittement to the priority in s.33(1) must register a
financing statement before making any advances to the debtor on
incoming goods. The purchase-money secured party must also
have complied with the written notification requirements, which
state that the notice must have been “received” by the other party
entitled to the notification before the goods reach the debtor and
must contain the information required by s.33(1)(c)...Notification
given after the debtor receives the goods is ineffective. (emphasis
added)

McClaren, Secured Transactions in
Personal Property in Canada,
volume 2, at 5-56, supra[Tab 6]
56.  Neither McClaren, nor any of the caselaw referenced above, interpret the notion
of ‘possession’ as meaning ‘possession as debtor’ when dealing with PMSI’s in

inventory.
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57.  The main distinction between the sections of the PPSA dealing with PMSI’s in
inventory and PMSI’s in collateral other than inventory is that the section
governing PMSI’sin collateral other than inventory does not require any notice to
be given to other creditors and it allows for a grace period following the day after
the debtor takes possession of the collateral, within which the PMSI creditor can
perfect its PMSI interest. This grace period does not exist for PMSI's in

inventory.

58. McClaren discusses the reasoning behind the grace period for PMSI’sin collateral

other than inventory and states as follows:

There is a ten-day grace period which permits the purchase-
money financier to deliver the goods immediately without fear of
sacrificing its priority, provided perfection is accomplished
within the following ten days. This grace period was designed to
protect a financier who was unable to arrange advance
registrations in many typical purchase-money transactions,
particularly those arising out of sales of consumer goods and
commercia equipment.

McClaren, Secured Transactions in
Personal Property in Canada,
volume 2, at pp. 5-68.1 - 5-69, supra
[Tab 6]

59.  Catherine Walsh in discussing the rationale behind this grace period confirms the

statements made by McClaren and states:
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Although the Act generally eschews the use of grace periods,
commercial reality requires an exception for a pms in non-
inventory collateral. This type of purchase money financing,
particularly at the consumer retail level, is frequently concluded
on-the-spot with little or no prior negotiation. Without a grace
period to effect registration, the supply of purchase money credit
might well be diminished. Moreover, the availability of a grace
period reflects established commercia expectations under prior
law at least in the case of pmsi’s taken by sellers and lessors of
the collateral.

C. Walsh, “An Introduction to the
New Brunswick Personal Property
Security Act”  (1995) at p. 162
[Tab 3]
This rationale does not apply to PMSI’s in inventory. Rather, as noted above, the
courts seek to ensure that a secured party with a prior security interest in

inventory receives prior notice of a subsequent PMSI in inventory so that it is not

induced by the acquisition of new collateral to make further advances.

CIBC repeats the foregoing paragraphs and submits that ‘ possession’ as that term
is used in s.35(2) refers to the plain meaning of that word and not ‘ possession as
debtor’. A creditor claiming a PMSI in inventory will have to establish that it
perfected its security interest and sent the PMSI notices before the debtor took
possession of the inventory. Therefore, JDCI cannot claim a PM S| ranking above
the interests of CIBC in any inventory that HEL took possession of before
December 25, 1999, the date on which JDCI submits that its PM S| notices were

received.
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CIBC submits that JDCI has not met the requirements of s.35(2) of the PPSA with

respect to any of the units referenced in the Application and its interest does not

rank in priority to CIBC.

ABN AMRO Units

63.

64.

The following units referenced in the JDCI Application are also referenced in the

ABN AMRO Application, dated December 5, 2002 (the corresponding unit #'s

from the ABN AMRO Application are provided):

SERIAL # ABN AMRO UNIT #
544B032885899 Unit #6
TO450GW809815  Unit #13
FF892EX 007239 Unit #5
C10514 Unit #14
860-8220 Unit #1
911C-4019 Unit #2
FF892EX 011283 Unit #12
FF892EX 011686 Unit #3

With respect to the foregoing units, in addition to the arguments set out herein,

CIBC repeats and relies upon its arguments as set out in the Memorandum of Fact

and Law, dated the 21% day of March, 2003, filed in response to the ABN AMRO
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Application. CIBC repeats the foregoing and submits that both JDCI and ABN
AMRO have failed to establish that it holds avalid, perfected, PMSI in any of the

foregoing units which would rank in priority to the interests of CIBC.

Hickman MotorsLimited Unit

65.

66.

67.

With respect to unit /n 10DH1027, CIBC supports the claim of Hickman Motors

Limited set out in its reply, dated February 7, 2003.

According to the Reply of Hickman Motors Limited, this piece of equipment was
sold by HEL to Hickman Leasing Limited in the ordinary course of HEL'S
business, thereby Hickman Leasing Limited acquired this equipment free of any
security interest given by HEL in the equipment, including that asserted by JDCI.

Reply of Hickman Motors Limited,
dated February 7, 2003, at

paragraph 3.
CIBC financed the purchase of this piece of equipment by Hickman Leasing
Limited (now Hickman Motors Limited), thereby acquiring a security interest in

the equipment through Hickman Leasing Limited.

Affidavit of Gary Bishop, filed in
support of the Reply of Hickman
Motors Limited, dated February 7,
2003 at paragraph 14.
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69.
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CIBC submits that the proceeds of sale of this piece of equipment should be
properly paid to Hickman Motors Limited as it purchased this equipment in the

ordinary course of business of HEL.

In the aternative, if this Honourable Court finds that JDCI has a valid security
interest in this equipment then CIBC repeats the foregoing paragraphs and claims

aright to the proceeds of sale of the equipment in priority to JDCI.

Unperfected purchase money security liensdo not rank above CIBC’ sinterests

70.

71.

CIBC repeats and relies upon its arguments as set out in the Memorandum of Fact
and Law filed in support of the Appeal and dated the 24™ day of February, 2003,
and its oral arguments made in relation thereto in support of its position that
CIBC's interest in the equipment referenced in the Application is not

subordinated to the interests of unperfected purchase money liens.

In the alternative, if this Honourable Court finds that CIBC's interest is
subordinated to the interests of unperfected purchase money liens, then CIBC
submits that neither JDCI nor AAL has established that it holds an unperfected

purchase money lien in any of the equipment referenced in the Application.

Conclusion

72.

In conclusion, CIBC submits that with respect to all units of equipment referenced

in the Application, i) JDCI has failed to establish that it holds a valid, perfected
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PMSI in any of these unitsand ii) CIBC’ sinterests have priority to the interests of

JDCI based on the general residual priority rulesin s.36 of the PPSA,;

DATED at St. John's, in the Province of Newfoundland and Labrador, this day
of April, 2003.
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AAL Bank Canada/
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Contract Funding Group Inc.

Daimler Chrysler Financial
Services/ Daimler Chrysler

GEOFFREY L. SPENCER
Whose address for serviceis:
Suite 900, Atlantic Place
215 Water Street, P. O. Box 1538
St. John’s, NL A1C 5N8

Aubrey L. Bonnell, Q.C./ 722-7521
Brian Winsor

David Timms
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Mark G. Klar 416-218-1831
Philip Buckingham/ 722-4720
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