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SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

COURT OF APPEAL

IN THE MATTER OF the Couri appointed reccivership
of Hickman Equiproent (1985) Limited (“Hickman
Equipment'™)

AND IW THE MATTER OF the Bmbkapty and
Insolverzy Act, c. B-3 of the Revised Stanates of Canada,
1985, as amended

AND IN THE MATTER OF the Application of Cansdian
Imperizl Bank of Comoneree (“CTACT) appealing the fnal
derermination of the Trustee in Banlouptey of Hiclonan
Equipment with respeet to the claims of CIBC dated
Decomber 3, 2002

BETWEEN: CANADIAN IMPERIAL

BANK OF COMMERCE
AND: JOHN DEERE LIMITED and
JOHN DEERE CREDIT INC.
AND: CIT FINANCIAL LTT.
AN ABN-AMRO BANK OF CANADA and
ABN-AMRO LEASING
AN ROYAL BANK OF CANADA
AND: TRAMAC EQUIPMENT FINANCE INC.
AND: CEDARRAPIDS INC.
ANIY INGERSOLL-RAND INC,
AN GENERAL MOTORS ACCEPTANCE

APPELLANT

FIRET RESPONDENT

SECCOND RESFONDENT

THIRD RESPONDENT
FOURTH BRESFUONDENT
FIFTH RESPONDENT

SIXTH RESPONDENT

SEVENTH RESTONDENT

CORPORATION OF CANADA, LIMITED EIGHTH RESPONDENT

AND: PRICEWATERHOUSECOOPERS INC.
153 Trustee in Bankruptcy and Receiver of
Hickman Equipment (1985) Limited

NINTH RESPONDENT
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NOTICE OF APFEAL

TAKE NOTICE THAT the Appellant appeals from the Order of the Honourable
Mr. Jugtice Hall filed on Ajpril 4; 2003, in the proceedings of the Supreme Court of
MNewfoundland and Labrador bearing Number 200201T0352, Court Sub-File No. 9:06
(Re Application 7:284), with respect to the Appellant’s appeal of the Trustez’s final
determination with respect to the claims of CIBC dated December 3, 2002.

ANT) THAT the grounds of the proposed appeal arc:

1. Thet the learned Applications Judge erred in fact and in law in finding that both
the Debenture and the 2000 Credit Agreements pennitted the grenting by
Hickman Equipment 1o the holders of “Pemmined Encumbrances” of security
interests enforceable in prigrity to the security interests in and gver inventory held
by CIBC purtuant to s valid and perfecied Debenture smd General Security
AgTeement;

2. That the learned Applications Judge erred in fact and in lew in finding that CIBC
intended vo allow Hickman Equipment to purchase inventory financed hy third
parties while granting liens thereon that would be enforceable in priority to the
prior and perfected security held by CIBC;

3. Thart the leamed Applicatons Judge erred in fact and in law in relying upon the
financial statements of Hickman Equipment as support for finding that CIBC s
Debenture end Geperal Securnty Agreement were subordinated o the halders of
“Permirted Encurmbrances”;

4. That the leamed Applications Judge erred ie law in finding thet CTBC’s Bank Act

Security was invalid by reason of the repistration of the Motice of Intertion to
Give Becurity afier the s, 427 Bank Act Security was execmted by Hickman
Equipment;
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Such other grounds upon which this Honourable Court may permit counsel 1o be
heard.

AND THAT th: Appellant will ask that the decision appealed from be reversed and
varied as follows:

That CTBC's security interest in the assets of Hickman Equipment be found not to
be subardinated to the interests of the holders of “Permitted Encumhrances™,
unless and only to the extent that CIBC has voluntarily exceuted a valid, binding
and enforceable subordination agreement or similar document with or in faveur of
any of the “Permitted Encumbrancers™;

That, in the alternative, in the event that this Honourable Court should find thar
CIBC’s Debenture comtains sufficient languape o allow for the subordination of
the Debenture in favonr of “Pormitted Fnoumbrancers”, without CIBC having had
to voluntarily axecute a valid, hinding and enfarceable subordination egreement
or similar document with or in favour of any of the “Permitted Encumbrancers”,
that there is no such subordinating lanpuage in CIAC®s General Security
Apgreement and that the General Security Agreement is not subject to amy such
subordination;

That CTBC holds a valid secured claim under CIBC"s Bank Act Security and that
the Bank Act Security is only voidable in respect of those creditors obtaining a
security interest in the eight day intervel between the execution of the Bank Act
Secenrity, and the registration of the Notice of Intention to (Give Secarity;

That casts be awarded to the Appellant on appeal and belaw.
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DATED at St. John’s, in the Provinee of Newfoundland and I abrador, this 14™ day of
April, 2003.

BENSONsMYLES

b cMyRs Q.C.

Solzcitors for the Appellant
whose address for service is
Suite 900, Atlantic Place
PO, Box 153%

St. John’s, NF A1C SNE

To:

Btewart, McKelvey, Stirling, Scales

P.O. Box 5038

100 New Gower Street

St. John's, NL AIC 5V3

Attention: Micheel Harringron, Q.C/Maureen Ryan

Soliciters for John Decrs Ltd./John Deere Credit Ine., the First Respondemt

© Whate Ottemheirner & Baker
10 Fort ' Williarg Place
P.O. Box 5457
St. Johm's, NL AIC 5W4
Attention: Gregory 'W. Dickis
Soliciters for CIT Financial Ltd., the Sacond Respondent

Curtis, Dawe

P.O.Box 337

11th Flaor, Fortis Building

139 Water Street

St John's, ML A1C 519

Atterition: Gregory M. Smith

Solicitors for ABN Amro Bank of Canada/ABM Amxo Leasing (the Third Respondent)
Royal Bank of Canada (the Fourth Respondent) and Tramac Equipment Finance Inc. (the
Fifth Bespondent) )

Sharel Regy LLP

701 Ecotia Place

10060 Jasper Avenue

Edmonion, AB T5T 3RS

Atention: Francoise I BPelzl

Solicitors for Cedarmapids Inc., the Sixth Respondent
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Baker & McHKenre

BCE Place

131 Bay Street, Suite 2100

P.O.Box §74

Toromto, ON MSJ 2T3

Antention: Mr. Jeffray B. Rosekat

Solicitors for Ingersoll-Rand Canada Ine., the Seventh Respondent

McInnes, Cooper

P.O. Box 5939

5th Floor, Paine Johnson Centre

10 Fort William Place

Si John's, NL A1C 5%4

Attention: Thernas R, Kendell

Solicitors for GMAC, the Eighth Respondent

Moerrick, Holm

P.O. Box 1054

1801 Hollis Street, Suite 2100

Halifax, NS B37 2X6

Attertion: Car] Holm, Q.C.

Solicitors for PricewarerhouseCoopers Ine., the Ninth Regpondent
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