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SUMMARY OF CURRENT DOCUMENT

Name of Tssuing | Borsbardier Capital Leasing n{a (“Bombardier”)

Party or Person |
Date of Document S_Febnmry, 2003 1
.
Summary of - Notice of Ohiection by Bombardier _
Order/Relicl Sought o
or Statement of - Bombardier objects to the Interlocutary Application (fnter Partes) of

in Filing CIBC Equipment Finance Ltd, (“CEFL”) for an Order permiting
Fipose E(:gmnmn after the date of Bankmuptoy

smendmept to CEFL’s PPEA
Court Sub-File 7:30
MNumber:

|

]

2002 01 T uss}z

i :
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

TRIAL DIVISIPN

IN THE MATTER OF a Court ordered
Receiversiip of Hickman Equipment (1985)
Limited (“Hickmean Equipment”) pursuant to
Rule 25 of the Rules of the Supreme Court,
1986 under the Jedicaure Act, RSN L. 1980,
o, J-4, as zmended

AND IN THE MATTER OF the Bankruptcy
and Insolvency Act, Chapter B-3 of the Reviged
Statutes of Canada, 1985, as amended (the “BIAY)

NOTICE OF OBJEFI'ION

1

|

1.  Bombardier ohjects to the Interovntary Application (Bwzer Partes) of CEFL, Court Sub-

Tils Number 7:30, for an Order permitting amendment to CEFL’SPPSAfRegismﬁun after

the date of Bankruptey mmd Receivership,

PAGE 333 * RCYD AT 2/5/2003 4.28:22 PM [Eastern Standard Time] * SVR:/2* DNIS:3907 * C8ID:7221428 * DURATION (mm-ss).11-36



02/05/2003 19:00 FAX 7231423 ) PWC FAS + Doug Beatty PwC g ooe

Fab~05-03 04:25pm From- T-831  P.0OS/007 F_-UBI]
02/05/02 15:14 FAL 723 Z7Ud IOl MWL

2. Bombardier has presented its security interest c.‘:uim ta PﬁwhmsaConpers Inc., the
Receiver ("FWC™). On or eboui November 8, 1';002, PWC issued its Filnal Detexmination
of the Bomberdier Claim and allowed theBﬁml%ardier Claim as a valid secured clsim. A
true copy of the Bombardicr Final Dat:rnﬁnaﬁnin is attached as Fxdibis “NE #1" to the
Affidavit of Nicolas Potvin filed inBUmbardier’;s application bearing Court Sub-Filc
Number 7:38 for a determination of its priorty :lmd entitlament, vis-g-vis other claimants,
to the proveeds from the sale of the Bombardies Unite referenced herein at paragreph 3
e o A )

3,  The Bombardier Cleim dealt with the following five (5) units (the “Bambardier Units™).

Stocks Model | Serial #

1. NI1854 °  JohoDeer 330L¢Emfnm FRO330X050456
2, N1858 JohnDese 330LC Exmiilatur FF0330%080518
3. ©001547 JﬁhanHEOULCExca? I-'Fuzuoxnfosss
4,  C001491  Jokn Deere 230LC Exm!;atar FF0230X060319
5. Nis3 John Desre 892H Ex:ava&or FRROZEX007239

4, Bombardier holds security for the indelrtedness t!;f Hickman Equipment with respect to the
Bombardier Units. The sources sad groumds ﬁ::i the security of Bombasdier in relation to
the indebtedness of Hickman Equipment to Bum;ua:ﬂiar ae s:tfurthin%he?ntvm

|
5. By Order of this Honourable Court granted Feb%lmry 8, 2002, under the Compeny
| .

| F |
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Creditors’ Arvamgement Act (the “CCAA Order™) sad, in particular, paragraph 4(c)
ﬂﬁmﬁ “the right of axy Person {0 commence r;lvruonﬁnueenfhrcamﬂm:_. realization or
collection praceedings ... inchuding, withnm:]im‘:it‘aﬁm, the right of any Petsan o ke any
step in asserting, perfcting or registering any right or interest ... was stayed for 5 period
of 20 days or untll forther Order of this Court, !

| :
s. The 30 day stay period mider the CCAA Orﬂ.m'ifvas continued by Order of this

Honourable Court dated Febrvary 22, 2002,

7. By aReceiving Order dated March 13, 2002, and filed March 14, 2002 (the “Receiving
Order™) Hickman Equipment was adjudged b pt and PricewaterhouseCoapers Inc,

(PWC) was appuinted Trustes in banknuptey in ;:lucnrdanna with the BIA.

|
| :
8. The stay period under the CCA Order was mnﬁfmadby Order of this Honourable Court

| .
in the Recelving Order and, in particnlar, paragraph 37 thereof. '

9.  OnMarch 13, 2002, CEFL breached the stay Prilwiainna of the CCAA Order by fling

: !
PPSA repistration to inchide Fhickman Equipment a8 2n Enterprise Dabi?nr.

10.  The Receiver disallowed the security of CEFL a3 it was determined by the Racsiver that

the CEFL PPSA. registrations on March 13, 2002, Were in breach of the(stay, and thus

|
i
1
l

: L :
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11.  Bombardier requests that the Interlocutory Ap{nlinaﬁun {Inter Partes) of CEFL for an
Order parmitiing amendment to CEFL” sPPSAlkggslnhnnﬁer date of Bankruptey and
Receivership be dismiseed, |
I

DATED st 5t. John's, iuﬂxePrtheunNeuvfnund]mriandIabmdnr,this {d&YﬂfFehmary,
2003. ' -

whnsa address for servies is:
Suéite 122, Elizabeth Towers
100 Elizabeth Avenue
St! Tohn's, NL.
AIB 181
TO: The Supreme Court of Newfoundland |
and Eabrador, Trial Division '
I
AND TQO: Patterson Palmer Law '
Solicitors for PWC '
For Posting on the FWC Wehgite [
ANDTO:  White, Ottenheimer & Baker :‘
Soliciters for CEFE.

Attenrion: Gregory W. Dickie ‘I

ANDTO:  Benson Myles
Salicitars for CIBC . ;
Attention; Geoffrey L. Spencer ! | .
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person:

Canadian Imperial Bank of Commerce

Date of Document:

February 4, 2003

Summary of Order/Relief Sought
or staternent of purpose in filing:

Memorandum of Fact and Law in response
1o the appeal by CIBC Equipment Finance
Limited “CEFL” of the Receiver’s/
Trustee’s Final Determination for CEFL
issued December 11, 2002 (the “CEFL
Final Determination™)

Court Sub-File Number

7:30

2002 01T 0352

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Companies’ Creditors
Arrangement Act, Chapter C-36 of the Revised Statutes of
Canada 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicature Act, R.S.N.
1990, ¢. J-4, as amended

AND IN THE MATTER OF the Barnkruptcy and

Insolvency Act, Chapter B-3 of the Revised Statutes of
Canada, 1985, as amended

AND

Distriet of Newfoundland
Court No. 9733
Estate No. 100813

MEMORANDUM OF FACT AND LAW

BENSON-MYLES

Suite 900, Atlantic Place

P.O. Box 1538

St. John's, NF A1C 5N8

Attention: Geoffrey L. Spencer
Solicitors for Canadian Imperial Bank of Commerce
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2002 01T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Companies’ Creditors

Arrangement Act, Chapter C-36 of the Revised Statutes of
Canada 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the

Supreme Court, 1986 under the Judicature Act, R.S.N.
1990, ¢. J-4, as amended

AND IN THE MATTER OF the Bankruptcy and
Insolvency Act, Chapter B-3 of the Revised Statutes of
Canada, 1985, as amended

AND

District of Newfoundland
Court No. 9733
Estate No. 100813

MEMORANDUM OF FACT AND LAW

This memorandurn 1s filed on behalf of Canadian Imperial Bank of Commerce (“CIBC™)
in response to an Interlocutory Application of CIBC Equipment Finance Limited
(“CEFL”) for consent to have registered the CEFL PPSA registrations on March 13, 2002
and for an Order requiring the Receiver to so reflect such registrations in the CEFL Final

Determination.
FACTS

1. CIBC is a secured creditor of Hickman Equipment (1985) Limited (“Hickman
Equipment™) and is currently owed approximately $15,433,523.95, together with

interast and costs.

2. CIBC holds the following security for the indebtedness of Hickman Equipment:

PAGE 12/33* RCVD AT 2/3/2003 4:28:22 PM [Eastern Standard Time]* SVR:/2* DNIS:3907 * CSID: 7221428 * DURATION (mm-ss):11-36



02/05/2003 19:01 FAX 7221428 PWC FAS + Doug Beatty PwC
-2

(a) General Assignment of Accounts, Etc., dated January 4, 1985 and registered

013

at the Assignment of Book Debts Registty on January 16, 1985 as .

registration no. 16040 (continued under the PPSA on June 29, 2001 as
registration no. 1063565).

(b) Floating Charge Debenture in the amount of $3,000,000.00 dated January 7,
1985 and registered at the Registry of Deeds on January 29, 1985 at Roll 77,
Frame 70, as amended, supplemented and confirmed by the following:

(i) Supplemental Debenture dated February 19, 1990 and registered
on Febmary 22, 1990 at the Registry of Deeds at Roll 732, Frame
839, which added a fixed charge to the Debenture;

(ii)  Supplemental Debenture dated April 17, 1997 and registered on
April 30, 1997 at the Registry of Deeds at Roll 1521, Frame 1435,
which increased the principal amount of the Debenture to
$5,000,000.00;

(iii)  Supplemental Debenture dated August 6, 1997 and registered
August 29, 1997 at the Registty of Deeds at Roll 1564, Frame
2095, which increased the principal amount of the Debenture to
$10,000,000; |

(iv)  Supplemental Debenture dated July 9, 1998 and registered at the
Registry of Deeds on July 15, 1998 at Roll 1668, Frame 1748,

which increased the principal amount of the Debenture to
$20,000,000.00

(continued under the PPSA on November 29, 2001 as registration no.
1403243).

(c) General Security Agreement dated January 25, 2000 and registered under
the PPSA on January 28, 2000 as registration no. 78490,
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(d) Bank Act Security registered on October 26, 2000 as registration no.
01074579 '

(hereinafter collectively referred to as the “Security Documents™).

3. As a result of the Security Documents, CIBC held a security interest in all of the
undertaking, property and assets, both present and future, of Hickman Equiprnent
as of January 7, 1985.

4, By Order of this Honourable Court granted on the 8% day of February, 2002 under
the Company Creditors’ drrangement dct (the “CCAA Order™) and, in particular,
paragraph 4(c) thereof, “the right of any Person to commence or continue
enforcement, realization or collection proceedings...including, without limitation,
the right of any Person to take any step in asserting, perfecting or registering any
right or interest...” was stayed for a period of 30 days or until farther Order of
this Court.

5. The 30 day stay period under the CCAA Order was continued by Order of this
Honourable Court dated February 22, 2002.

6. By Order of this Honourable Court granted on the 13% day of March, 2002, it was
ordered that PricewaterhouseCoopers Inc. be appointed Receiver of Hickman

Equipment (the “Receiver™).

7. By a Receiving Order (the “Receiving Order”™) granted on the 13" day of March,
2002, pursuant to the provisions of the BIA, Hickman Equipment was adjudged

bankrupt and PricewaterhouseCoopers Inc. was appointed as its trustee in
bankruptcy.

8 The stay period under the CCAA Order was continued by Order of this
Honourable Court in the Receiving Order and, in particular, paragraph 37 thereof.

9. On March 13, 2002, CEFL breached the stay provisions of the CCAA Order by
filing PPSA registrations (the “CEFL PPSA Registrations™) naming Hickman

Equipment as an enterprise debtor.
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10.  The Receiver refused to take notice of the CEFL PPSA Registrations on the basis
that such registrations were in breach of the stay provisions of the CCAA Order.

ISSUE

11. Should CEFL be granted consent to have registered the CEFL PPSA Registrations
on March 13, 2002, during the stay of proceedings provided by the CCAA Order
and continued by the Receiving Order?

ARGUMENT

12. At the titne that the CEFL PPSA Registrations were filed on March 13, 2002, all
creditors of Hickman Equipment were subject to the stay of proceedings provided
by the CCAA Order. The purpose of the stay of proceedings is to maintain the
status quo amongst creditors. The British Columbia Supreme Court has described
the rationale behind such stay of proceedings as follows:

“The essence of the stay provision of the CCAA is to maintain a
status quo amongst creditors and prevent their maneuvering for
position. Rectification of security documents affecting priorities
made after a CCAA stay would defeat that intent.”

Sharp-Rite Technologies Ltd. (Re) (2000) B.C.J. NO. 477
(British Columbia Supreme Court) [Tab 1]

13, It is submitted that if the Court were to consent to the CEFL PPSA Registrations,
such consent would defeat the purpose of the CCAA stay provisions and would
effectively allow CEFL to maneuver for position during the CCAA stay.

14. At the time of the CCAA Order, CEFL had not perfected any security interest
over the property of Hickman Equipment.
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15.  Meanwhile, CIBC had perfected its security interest in all of the undertaking,
property and assets, both present and future of Hickman Equipment, as of
January 7, 1985.

16.  In the event that CEFL is able to establish that it filed the CEFL. PPSA
Registrations within 15 days of obtaining knowledge of the disposition of
property from Hickman Leasing Limited to Hickman Equipment, then CEFL
would likely assert that its security interest takes priority over CIBC’s prior
registered security interest by virtue of 5. 36(8) of the PPSA, which states as

follows:

“Where a debtor transfers an interest in collateral that, at the fime
of the transfer, is subject to a perfected security interest, that
security interest has priority over any other security interest
granted by the transferee before the transfer except to the extent
that the security interest granted by the transferee secures advances
made or contracted for:

(a) after the expiry of 15 days from when the secured party
who holds the security interest in the transferred collateral
has knowledge of the information required to register a
financing change statement in accordance with section 52
disclosing the transferee as the new debtor; and

(b) before the secured party referred to in paragraph (a) takes
possession of the collateral or registers a financing change
statement in accordance with section 52 disclosing the
transferee as the new debtor.”

Personal Property Security Act, S.N. 1998, c. P-7.1, as amended

17. It is submitted that CIBC will be prejudiced if this Court should decide to consent
to CEFL’s PPSA Registrations despite the stay provisions of the CCAA. Any
such lifting of the CCAA stay would have the effect of elevating CEFL from an
unsecured creditor to a secured creditor that is potentially ahead of all other
creditors of Hickman Equipment with respect to the property covered by the
CEFL PP5A Registrations. CIBC submits that such an elevation in status during
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the stay provisions of the CCAA is contrary to the spirit and intent of the CCAA,
and should not be permitted:
Sharp-Rite Technologies Ltd. (Re), Supra

18.  In addition to the stay of proceedings provided by the CCAA, the rights of all
creditors to the assets of Hickman Equipment were further crystallized as of
March 13, 2002, the date of bankruptcy of Hickman Equipment. It would
therefore be inappropriate to alter the status of any of the creditors at this stage.

Halpenny v. Paddon (1982) 41 C.B.R. (N.8.) 16 (Supreme Court of Canada)
[Tab 2]

19.  CIBC repeats the foregoing paragraphs and requests that CEFL’s application for
consent to have registered the CEFL PPSA Registrations be dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED at St. John's, in the Province of Newfoundland and Labrador, this 4% day of

February, 2003.
BENSONMYLES
Per:
G ey L. Spehcer
Solicitors for Canadian Imperial
Bank of Commerce
whose address for service is:
Suite 900, Atlantic Place
P.O. Box 1538
5t. John’s, NF A1C 5N8
To:
ABN Amro Bank Canada/ Aubrey L. Bonnell, Q.C./ 722-7521
ABN Armro Leasing & Brian Winsor
Tramac Equipment Lid. David Timms
Brent Keenan 0035-331-2020
Bombardier Capital Leaging John French 754-2701
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Services/ Daimler Chrysler
Capital Services/ Mercedes-
Benz of Canada Inc.

Fabtek Corp.

GE Capital
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Group Holdings Ltd./
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Hickman Holdings Ltd.
Ingersoll-Rand Canada Inc.
John Deere Ltd./

John Deere Credit Inc.

MTC Leasing Inc./
National Leasing Group Inc.

ORJIX Financial Services
Canada Lid.

Goodman Associates
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Colin D. Grant
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Philip Warren
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Francoise Belzil

Gregory W. Dickie

Mark G. Klar
Philip Buckingham/

Peter O’Flaherty
Elaine Gray

Line A. Rogers
Rhiodie E. Mercer, Q.C.
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Frederic Scalabrini

Thomas R. Kendell, (.C.
Robert Stack/

Griffith D. Roberts

R. Barry Learmonth, Q.C.
Jonathan Wigley
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E. Paul Burgess
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739-8151

416-863-6275
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722-0483
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Indexed as;

Sharp-Rite Technologies Ltd. (Re)

IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.5.C. 1985, C. C-36
AND IN THE MATTER OF the Company Act, R.S.B.C. 1996, C. 62
AND IN THE MATTER OF Sharp-Rite Technologies Ltd.

[2000] B.C.J. No. 477
2000 BCSC 414
Vancouver Registry No. A993276

British Columbia Supreme Court
Vancouver, British Columbia
Holmes J.

(In Chambers)

Heard: February 25, 2000,
Judgment: March 7, 2000.
(40 paras.)

Counsel:

Heather M.B. Ferris, for the company.
Ben J. Ingram, for RoyNat Inc.

== = T T I T T T T s T - = T

1 HOLMES J..— The Petitioner's application pursuant to the Companies Creditors
Arrangement Act, R.5.C. 1985, ¢. C-36 ("CCAA™), the Personal Property Security Act, R.S.B.C.
1996, ¢.-359 ("PPSA™) and the inherent jurisdiction of the Court is for a declaration that a
$2.,000,000 Debenture executed January 7, 1998 by Sharp-Rite in favour of RoyNat [the
"Debenture"] 1s unenforceable against the assets of Sharp-Rite.

92  Alternatively, the Petitioner seeks a declaration there are no monies owing under and
secured by the Debenture and Sharp-Rite is entitled to its full release and discharge.

913  RoyNat opposes the application and seeks an order the issue as to the validity and
enforceability of the Debenture be referred to the trial list.

THE ISSUES:

94  Sharp-Rite entered into a lease with RoyNat August 21, 1998 for the acquisition and
financing of a Toshiba CNC Boring Machine ("the equipment"). RoyNat asserts the Debenture
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is security generally for the performance by Sharp-Rite of its lease obligations.

95  The application raises questions of whether amy money is owing under the Debenture and,
if so, whether the Debenture is enforceable against Sharp-Rite's fixed or current assets. There is
also an issue as to whether the Debenture may be rectified.

TRANSACTION:

96  Sharp-Rite acquired the equipment by lease from RoyNat in what appears from the
documentation a typical commercial leasing arrangement which paralleled a loan secured by the
impugned Debenture.

97  Itappears a Debenture, envisaged as collateral security for the performance by Sharp-Rite
of its lease obligations, was in error inappropriately documented as if it was a separate principal
loan transaction.

18  Sharp-Rite's position is that the Debenture loan documents reflect an eﬁtirely fictitious
transaction that is not related to the equipment lease atrangement. They have that appearance.

99 Itis common ground no monjes were ever advanced under the Debenture.

10  The Debenture states it 1s pursuant to an Offer Letter agreement of September 29, 1997
regarding the equipment acquisition. That letter refers to a lease arrangement and "a security
deposit consisting of a subordinated charge on all fixed assets". [Emphasis added].

W11  The Letter offers no explanation of the term "security deposit”.

912 A reading of the Debenture clearly evidences a term loan of $2,000,000 to be funded
with monthly interest payments at 14% commencing February 15, 1998 and principal repayment
Febmary 15, 2003.

13 RoyNat prepared all the documents in connection with the Debenture loan. They are
consistent with the intent to represent a direct term loan. The documents include a Directors
Resolution of Sharp-Rite accepting the terms of financing in the Offer Letter, borrowing
$2,000,000 and the issuance of a Debenture, together with a Direction and Acknowledgement
that authorizes the distribution of loan proceads.

914  The Debenture provides the Offer Letter remains in effect except to the extent that it is
inconsistent with the Debenture. [Affidavit of Jonni Fox sworn February 16, 2000; Ex. C, Clause
10].

ANATLYSIS:

1115 I do not accept the argument of counsel for RoyNat that this application may not
properly be tried summarily in the CCAA proceeding and that it should be referred to the trial
list with an order as to pleadings and discovery.

16  The matter concerns interpretation of the impugned Debenture and other contractual
documents comprising the equipment lease and loan transaction.

917  The matter relates directly to issues in the CCAA; in particular, the status and priorities
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to be accorded creditors.

918  Counsel could not suggest any documents bearing upon the issues that were not before
the Court on this application. In my view, parol evidence is not admissible in respect of the
interpretation of the relevant documents here in issue.

§19  The Debenture contains no express langnage identifying an intention that it was to be
collateral security to the lease transaction.

720  The Debenture language should be accorded a plain, literal and ordinary meaning, unless
an absurdity would result. [The Law of Contract in Canada, G.H.L. Fridman, 3rd Ed. (Carswell,
1994) p. 454].

121 The "plain, literal and ordinary meaning” of the words of the Debenture are those of a
direct term loan.

1122 If an ambiguity does arise from the words of the contract documents, the contra
proferentum principle of construction would apply against the lender RoyNat who authored all
the relevant contract documents. [The Law of Contract in Canada, ibid, p. 454; Manulife Bank of
Canada v. Conlin (1996), 139 D.L.R. (4th) 426 at pp. 432-433].

923 The Court of Appeal has on several occasions considered and applied the contra
proferentum principle in rejecting the existence of an equitable mortgage or charge arising
despite ambiguity 1 the contractual documents. [Royal Bank of Canada v. Mesa Estates Ltd.
(1985), 70 B.C.L.R. 7 (C.A.); Bank of Montreal v. Orr (1986), 4 B.C.L.R. (2d) 1 (C.A.); Bank of
Montreal v. Aitken (1989), 38 B.C.L.R. (2d) 377 (8.C.) affirned (1990), 52 B.C.L.R. (2d) 211
(C.A)].

924  The Lease Agreement on the equipment postdated by some seven months the creation of
the Debenture. The lease contains an Entire Agreement clause, and is devoid of reference to the
existence of additional security by way of Debenture.

25 It is clear no term loan was ever funded under the Debenture, no monthly interest
payments were made, and that there is no balance outstanding.

Y26  RoyNat, prior to this application, never requested nor required an amendment of the
Drebenture to reflect a security for indebtedness and obligation of Sharp-Rite either generally or
specifically in regard to its obligation to RoyNat under the lease.

9127 Inthe alternative any Debenture security that may be said to arise from the provisions of
the Offer Letter must be interpreted as intending to charge fixed assets but regjstration was made
in respect of current assets.

28 The Debenture's registration against current assets is unenforceable and a new
registration now prevented by virtue of the CCAA stay.

%29 I agree with counsel for the Petitioner that the extent of "implied terms" that counsel for
RoyNat suggests should be read into the Debenture document would change that document
completely. It would amount to rewriting the Debenture.
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%130  RoyNat argues it is entitled to an equitable charge because the Offer Letter contained a
promise by Sharp-Rite it would provide a charge on its fixed assets. I do not consider the Offer
Letter creates a charge. It does not provide for any of the terms of a security document.

f31  RoyNat argues that Sharp-Rite should be estopped from challenging the validity of the
Debenture. The declaration sought however is only that there is nothing owing under the
Decbenture. It is sought in the context of a reorganization under the protection of a stay in the
CCAA. It is necessary to a determination of voting rights on any proposal to be advanced and it
affects rights of the other creditors.

932 I do not see how an alleged debtor can be estopped from seeking to know what debt, if
any, it owes.

733  Iam compelled to the view that the ambiguity RoyNat seeks to raise is not an ambiguity
arjsing from a reading of the words of the document. The words of the document are clear. The
ambiguity must be that the entire Debenture document package was chosen inappropriately, and
presumably in error, to effect a limited type of collateral Debenture security related to the Lease
Agreement.

34  The Debenture security of Sharp-Rite was defective and impaired at the time the stay
under the CCAA was granted. Any form of rectification elevating the registration from an
unsecured to a secured clamm during the stay would affect the status and entitlement of other
creditors during the stay period. [Halpenny Estate v. Context Systems Inc. (Trustee of), [1982] 1
5.C.R. 559,133 D.L.R. (3d) 257; Re Shipman Boxboards Ltd., [1942] O.R. 118 (H.C.)].

M35  The essence of the stay provision of the CCAA is to maintain a status quo amongst
creditors and prevent their manoeuvring for position. Rectification of security documents
affecting priorities made after a CCAA stay would defeat that intent,

36 In any event a basis for rectification of the lending documents by RoyNat appears
tenuous. The terms of the agreement between Sharp-Rite and RoyNat derives from the Offer
Letter and the Debenture appears contrary to those terms.

137 It is not contracts that are rectified. Instruments made pursuant to contracts may be
rectified. [Juliar v. Attomey General of Canada, [1999] O.J. No. 3554].

938  There is no evidence to suggest there was ever a contract by which a charge against
current assets, as opposed to fixed assets, would be granted. RoyNat is entirely without
foundation to seek rectification to have the Debenture cover current assets or have its registration
rectified to that result.

4139 Idonot however find it necessary to determine whether grounds existed that would have
permitted rectification of the Debenture prior to the CCAA stay, or that there might be a
possibility of a future rectification. I do find it is inappropriate to apply for a determination as to
rectification of a security document during the currency of the CCAA proceeding,

40  The Petitioner has shown entitlement to a declaration there are no monies owing under
and secured by the Debenture pursuant to Clause 14 of Schedule "A" and it is therefore entitled
to a full release and discharge of the Debenture.
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person: Canadian Imperial Bank of Commerce
Date of Document: February 4, 2003

Summary of Order/Relief Sought . Affidavit of Jennifer Iee in response to the
or statement of purpose in filing: appeal by CIBC Equipment Finance

Limited “CEFL” of the Receiver’s/
Trustee’s Final Determination for CEFL
issued December 11, 2002 (the “CEFL
Final Determination™)

Court Sub-File Number 7:30

2002 01T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
IN THE MATTER OF the Companies’ Creditors
Arrangement Act, Chapter C-36 of the Revised Statutes of
Canada 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1985) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicarure Act, R.5.N.
1990, c. J-4, as amended

AND IN THE MATTER OF the Bankruptcy and
Insolvency Act, Chapter B-3 of the Revised Statutes of
Canada, 1985, as amended

AND
District of Newfoundland
Court No. 9733
Estate No. 100813

AFFIDAVIT OF JENNIFER LEE

E
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SUMMARY OF CURRENT DOCUMENT

Name of Issuing Party or Person: Canadian Impetial Bank of Commerce
Date of Document: February 4, 2003

Summary of Order/Relief Sought Afhidavit of Jennifer Lee in response to the
or statement of purpose in filing: appeal by CIBC Equipment Finance

Limited “CEFL” of the Receiver’s/
Trustes’s Final Determination for CEFL
issned December 11, 2002 (the “CEFL
Final Determination™)

Court Sub-File Number 7:30

" 2002 01T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

IN THE MATTER OF the Companies’ Creditors
Arrangement Act, Chapter C-36 of the Revised Statutes of
Canada 1985, as amended

AND IN THE MATTER OF the plan of compromise or
arrangement of Hickman Equipment (1983) Limited

AND IN THE MATTER OF Rule 25 of the Rules of the
Supreme Court, 1986 under the Judicature Act, R.SN.
1990, ¢. J-4, as-amended

AND IN THE MATTER OF the Bankruplcy and
Insolvency Act, Chapter B-3 of the Revised Statutes of
Canada, 1985, as amended

AND
District of Newfoundland
Court No. 9733
Estate No. 100813
AFFIDAVIT

1, Jennifer Lee, of 8t. John’s, in the Province of Newfoundland and Labrador, make oath
and state as follows:
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-2-

1. That I am an Associate, Commercial Credit with Canadian Imperial Bank of
Commerce (“CIBC”);

2. That I have knowledge of all of the circumstances referred to herein except as
otherwise stated;

3. That CIBC is a secured creditor of Hickman Equiprnent and currently has a claim

in the bankrupt estate of Hickman Equipment in the amount of $15,433,523.95,
together with interest and costs. A copy of CIBC’s Proof of Claim is attached as
Exhibit “A” to my affidavit filed in CIBC’s appeal of the Trustee’s Final
Determination, bearing subfile #7:28 A (“my Appeal Affidavit™);

4. That CIBC holds the follow.ing security for the indebtedness of Hickman
Equipment:

(a) General Assignment of Accounts, etc., dated January 4, 1985 and registered
at the Assignment of Book Debts Registry on January 16, 1985 as
registration no. 16040 (continued under the PPSA on June 29, 2001 as
registration no. 1063565) (a copy of which is attached as Exhibit “B” to my
Appeal Affidavit).

{(b)  Floating Charge Debenture in the amount of $3,000,000.00 dated January 7,
1985 and registered at the Registry of Deeds on January 29, 1985 at Roll 77,
Frame 70 (a copy of which is attached as Exhibit “C” to my Appeal
Affidavit), as amended, supplemented aﬁd confitmed by the following:

(i) Supplemental Debenture dated February 19, 1990 and registered
on February 22, 1990 at the Registry of Deeds at Roll 732, Frame
839, which added a fixed charge to the Debenture (a copy of which
is attached as Exhibit “D™ to my Appeal Affidavit);

(ii) Supplemental Debenture dated April 17, 1997 and registered on
April 30, 1997 at the Registry of Deeds at Roll 1521, Frame 1435,
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which increased the principal amount of the Debenture to
$5,000,000.00 (a copy of which is attached as Exhibit “E” to my
Appeal Affidavit);

(iii) Supplemental Debentire dated August 6, 1997 and registered
August 29, 1997 at the Registry of Deeds at Roll 1564, Frame
2095, which increased the principal amount of the Debenture to
$10,000,000 (a copy of which is attached as Exhibit “F” to my
Appeal Affidavit);

(iv)  Supplemental Debenture dated July 9, 1998 and registered at the
Registry of Deeds on July 15, 1998 at Roll 1668, Frame 1748,
which increased the principal amount of the Debenture to
$20,000,000.00 (a copy of which is attached as Exhibit “G” to my
Appeal Affidavit)

(continied under the PPSA on November 29, 2001 as registration no.
1403243).

(c) General Security Agreement dated Januvary 25, 2000 and registered under
the PPSA on January 28, 2000 as registration no. 78490 (a copy of which
is attached as Exhibit “H” to my Appeal Affidavit).

(d) Bank Act Security registered on October 26, 2000 as registration no.
01074579 (a copy of which is attached as Exhibit “I” to my Appeal
Affidavit).

5. That I make this Affidavit in response to the appeal by CEFL of the
Receiver's/T; rustee’s Final Determination for CEFL issued December 11, 2002,
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SWORN TO before me at 5t. John's,

Labrador, this Y4 day of February,

VU_/I

2003:

in the Province of Newfoundland and N
IE iR LEE

P _
5 oS
/ Gl

Wo_m\datatusersicibc\hickman equip 2002zl appealaflidavit of jennifer les - fub 2003.doc
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