SUMMARY OF CURRENT DOCUMENT

NAME OF ISSUING PARTY OR FERSON: CATERPILLAR FINANCIAL
SERVICES LIMITED
(“CATERPILLAR™)
DATE OF DOCUMENT: - 7 FEBRUARY 2003
SUMMARY OF ORDER/RELTEF SOUGHT: NOTICE OF OBJECTION
COURT SUB-FILE NO.: 7:29

2002 01T 0352
IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
: TRIAL DIVISION

MATTER of a Court ordered Receivership
of Hickiman Equipment (1985) Limited
(“Hickman Equiproent™) pursuant to Rule 25 of
the Rules of Supreme Court, 1986 under the
Judicatmre Act, R.S.N.L. 1990, ¢. J-4, as amended

AND IN THE MATTER of the Banlanptcy
and Insolvency Act R.5.C. 1985, ¢.B-3, as
amended (“the BIA™)

~AND-

District of Newfoundland and Labrador
Court Wo. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER of the Bankruptcy of
Hickman Equipment (1985) Limiled
(“Hickman Equipment™), carrying on business
at 1269 Topsail Road, in the City of Mt. Pearl,
in the Province of Newfoundland and Labrador



NOTICE OF OBJECTION
TAKE NOTICE that pursuant to clause 2 of the Order of Mr. Justice Hail dated

December 30%, 2002 Caterpillar Financial Services Limited (“CFSL”) states as follows:

1. THAT CFSL claims to be exclusively and in priority to all others entitled to the
proceeds of sale of the Timberjack Madel 610 Forwarder Scrial Number 993395.

5 THAT CFSL has appesled the final determination of the Trustee.

3. THAT CFSI has applied to this Honourable Court to lift the stay and allow

CFSL to file a financing change statement at the Personal Property Security Registry,
Govemment of Newfoundland and Labrador, St. John’s, Newfoundland and Labrador,

4. THAT CFSL objects to the claim by any of the parties in the within matter to the
aforesaid proceeds of fimds until such time as the aforesaid Appeal, Application for
lifting of stay, and final adjudication on the mexits of the claim of CFSL has been

determined by this Honourable Court.

Dated at St. John’s in the Provinee of Newfoundland and Labrador, this ' day of LEA“S,

2003.

QMOQ%L

Jagpes Jf Smyth, ()
SNIY'TH WOOQD & DEL RIZZO
Solivitors for the Applicant

Whose address for service is:

Suite 100, 16 Forest Road

5t. Johm's, Newfoundland

Al1C 2B9
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2002 01T 0352
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IN THE MATTER of a Court ordered Receivership
of Hickman Equipment (1985) Limited

(“Hickman Equipment") pursuant to Rule 25 of

the Rules of Supreme Court, 1986 under the
Judicature Act, R.5 N.L. 1990, c. J-4, as amended

AND IN THE MATTER of the Banlouptey
and Insolvency Act B.8.C. 1985, ¢.B-3, as
amended (*the BTA™)

-AND-

District of Newfoundland and Tabrador
Court MNo. 9733
Estate No. 100813

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER of the Bankruptey of
Hickman Equipment (1985) Limited
(“Hickman Equipment™)}, carrying on business
at 1269 Topsail Road, in the City of Mi. Pearl,
in the Province of Newfoundland and Labrador



MEMORANDUM OF FACT AND LAW

The Applicant, Caterpillar Financial Services Limited, is a body corporate, duly
incorporated and existing under the laws of the Province of Newfoundland

and Lahrador, having its head office in St. John's, Newfoundland and Labrador.

In February 2000 the Applicant provided financing to Noble’s Lumber Yard
Limited (Noble) in the amount of One hundred eight six thousand three hundred
ninety five dollars ($186,395.00) togcther with interest as set forthina

Promissory Note made between the Applicant and Noble.

Ag security for the said indebtedness the Applicant and Noble entered into a
Chatte] Mertgage wherein Noble was the Mortgagor and the Applicant was the
Mortgagee and the Mortgagor assigned by way of Mortgage unto the Mortgagee
certain goods and chaitels including the following: one 1998 Timberjack, Model

610 Forwarder, Serial Number 993395 (hereinafier referred to as “the Chattel”)
Noble took possession of the Chattel in or around February, 2000.

TPursnant to the provisions of the Personal Property Security Act, 8N. 1998, ¢. P.

7.1 (*PPSA™) the Applicant caused to be repistered a serial number financing



statement at the Personal Property Sceurity Registry on the 17" day of February,

2000.

On February 8%, 2002 this Honourable Court granted an Order made under an
Application by Hickman Bquipment (1985) Limited (“Hickman”) and Wells
Fargo under the Companies Creditors ;ﬁrmngnenz Aet B.8.C. 1985, e. C-36 (the
“Initial Order™) and that this Initial Order infer alin appointed Deloitte and
Touche Inc., Monitor of Hickman and stayed ( the “Stay™) the right of any
creditor to perfect or register -a security intersst in Hickman’s propesty for a

period of thirty (30) days.

In an Order of this Honourable Court dated February 22°%, 2002 the Initial Order

and the Stay referred to therein were extended vntil April 17, 2002,

In a Receivership Order by this Honourable Court dated March 13", 2002 under
the Banfouptcy and Insolvency Act B.8.C. 1985, c. B-3 (“BIA”) it was ordered
that PriccwaterhouseCoopers Inc. (“PW C™) be appointed the Receiver of the
assets of Hickman Equipment. (“the Receiving Order™) and it was further Ordered

that the Initial Order and the Stay reforred to therein were extended indefinitely.

By further Order of this Court dated May 14%, 2002 and filed May 17, 2002
PWC’s plan for realization of the assets of Hickman was approved (the

Realization Plan Order™).



10.

11.

12.

13.

14.

The Realization Plan Order approved PWC’s plan for determination of the rights
and entitlements of creditors and claiments of the aseets of Hickman (the “Claims

Plan™).

Under paragraph 5 and 7 of the Claims Plan, the determination of the rights and

entitlement of creditors and claimants to the assets of Hiclonan involved:

(A) A determination of whether a claimant had a valid, perfected and enforceable
ownership or security interest in the assets of Hickman or the procceds arising
therefrom;

(8) A deicrmination of the priority of claimant’s interest vis-d-vis other claimants.

Under paragraphb 20 of the Claims Plan, PWC proposed that the order of priority '
of claims to an asset of Hickman or to the proceeds therefrom be determined

uging the priority rules established by the PPSA and other applicable law.

In or around the 227 of Febrnary 2002, the Applicant became aware that, contrary
to the terms of the above noted Chattel Mortgage, Noble had traded in the Chattel
to Hickman on the understanding that Hickman would pay out the debt

outstanding to the Applicant.

In June, 2002 the Applicant made application to this Honourable Court seeking a
determination on whether or not it was appropriate to exempt the Chattel fiom the

provigions of the Initial Order and subsequent Receiving Order.



15.

16.

17.

18.

In an Ordet of this Honourable Court dated June 21%, 2002, this Honourable
Court denied the Applicant’s Application and authorized the Recelver to dispose
of the Chattel in accordance with the Realization Plan and the proceeds thereof

were ta be subject to the Cosis Allocation Plan and the Claims Plan.

On the 15" day of October, 2002 the Applicant made a clain to PWC for

proceeds from the Chatte] in the amount of $150,436.69.

In eccordance with the terms of said Claims Plan, on the 28" day of November,
2002, the Receiver presented its Final Determination (Tab 1) to the Applicant

with respect to the ¢laim on proceeds by the Applicant.

Tn said Final Determination of the Receiver it was their opinion that the Applicant
at one time held a valid perfected priority security interest in the Timberjack but
that this interest had expired. Specifically, the Recciver atated that 5. 52 (2) of the
PPSA applied and that the Applicant failed to register a financing change
staternent within 15 days of becoming aware that Noble had transferred the
Timberack to Hickman. The Recicver also stated:

..while CFSL was stayed from amerding its {inancing statement with
respect to the Timberjack by virue of the Stey, it does not alleviate the
noed for CFSL to make such an amendment ko perfect its security
interest in the Timberjack...Therefore, if CFSL  did not discover the
disposition of the Timbogack uytjl March_13", 2002...the 15 day
pedod in which it had to registcr the chenpe in debtor is edll
running...and should CFSL roesive permiksion from the Court to
amend its Onancing statement to reflect the disposition of the
Timberjack hy Noble to Hel, CFSL’s security interest will be perfected.



ISSUE 1:
Should thizs Honowrsble Court prant an Qrder permitting the Applicant to file a financing

change statement at the Persopal Property Security Registry, Government of

Newfoundland and Labrador, St. Johm’s?

19. The Applicant submits that it was, and is, barred from registering a financing change

statement at the PPR. and requires leave from this Honourable Court to do same.

20. As was stated above, the Trustee in its Final Determination agrees with this position
when it stated “the Trustee is of the opinion that the Initial Order stated that the right
of any creditor to perfect or register a security interest in HEL’s property was

staved. __*.

21. It should be noted that in another Application before this Honourable Court, the
Applicant has appealed the Final Determination of the Trustee (the “Appeal
Application™) and the grounds for this Appeal include, infer alia, that the Trustee
incorrectly noted the date of the granting of the BStay and that the correct date is
February 8%, 2002, the date of the Initial Order, and that the transfer of the Chattel
from Noble to Hickman occurred without the consent of the secured party and

therefore s. 52 (4) of the PPSA applies.

22, The Applicant submits that the relevant sections of the PPSA for this Honourable
Court to consider in this Application include inter alia, the following:

21. (1) An unperfected security interest in collateral is not effective against



(2) a tmstee in bankruptcy if the security interesl is uoperfacted at the time of the
bapkruptcy;

34. {1)'In this section, "transfer" nclaes a sale, the cmm:ion‘uf a
security intcrest or o transfer under judgment enforcement proccedings.
(%) The rights of a dobtor in collateral may be transfemed cunscnsua]'ly
or by operatiom of law notwithstanding a provision in the securily
agreement prohibiting transfer or declaring a transfer to be a defiult,
it a transfer by the debtor dees not prejudice the rights of the
secured party under the apreement or gtherwise, including the right to
treat a prohibited transfer as an act of Jefault.

5. 36(8) (B) Where & debtor transfers an interest in collaleral that, at the ﬁme! of thc
transfer, is subject to a perfected security interest, that security interest has priority over
any other security interest granted by the transferee before the transfer except to the
extent that the security interest gronted by the transferee secures advances made or
contracted for

(a) after the cxpiry of 15 days from when the secuxed party who holds the security
interest in the transforred collateral has mowladge of the infarmation required to register
a financing change statement in accordance with secetion 52 disclosing (he transferes as
the new debtor; and )

() before the secured party referred to 1n paragraph (a) takes possession of the collateral
or regicters a financing chenge statement in accordance with section 52 dieclosing the
transferse as the new debtor.

5. 52 (4) Where the debtor’s interest in part or all of the collaieral is transferred by the
debtor withowt the consent of the secursd party and there are one or more mubscquent
transfers of the collateral without the consemt of the secured party before the secured
party acquircs knowledge of the name of the most recent wansferee of the collateral, the
secured party is considersd to have complied with subsection (2) if the secured party
registers a financing statement not latar than 15 days attcr acquiring knowledgze of

(a) the name of the most recent transferee of the collateral; and

(b) the information required to register a financing change statoment,

and tho sccured party need not register financing change statements with respect to any
intermediate tranzfcree.

- 3 (€) a4 corporation knows or has knowledge when information, in writing, has been
delivered to the corporation’s registered office or attormey for service, or when
information has come to the atiention of

(i} a managing diréctor or officer of the corporation, ar

(i) & senior cmployee of the corporaton with responsibility for matters to which the
informetion rclates, under circumstances in which a reasonable person would tuke
copnizance of it;

23. This Court has already had the opportunity to consider many of the above noted
sections in a prior Application by CIBC Equipment Finance Ltd (the “CEFL”™

Decigion, Tab 2), where in that decision this Court stated that:

Section 36 (8) and 3. 52 (2) of the PPBA clearly teserve to creditors
who “appear” to be in the same position as CEFL in thia present matter,
15 days after they hecome aware of the transfer of their collateral, to



affect the registration of a Finmnmcing Change Statement indicating the
name of the new debtar. T am not satisfied that the general provisions
of 8. 21{1) {a) of the Newfoundland PPBA is intended to apply_whera
later provisions of the Act, namely . 36(R) and s. 32 (2) Spﬂl..‘.:l.ﬁ.c-ﬂlly
authorize the registrotion of a Financing Change Statement within 15
days of becoming awere of the transfer of the collateral to a:'mthe.-r
debtor. A general provigion such as 3. 21(1) (a) ghould not, despite the
susolute mature of itz wording, be intcrpreted so a8 to overrule the
specific imtended fifteen day peifection period ostablished by s. 36 (%)
and 52 (2) of the PPSA.

24, Therefore, it is the Applicant’s position that the CEFL Decision cleatly allowa the
Applicant to register a financing change statement at the PFR even in the event where

the new debtor is the estate of a bankrupt.

25, Tt is further the Applicant’s position that, as in the CEFL decision, it only became
aware of the transfer of the Chattel from Noble to Hickman on or about the 22" day
of February, 2002, which was after the Initial Order of this Honourable Court dated

Febwuary 8th, 2002, and therefore, as above, the Stay was already in place.

26. Furthermore, the Applicant also statcs that the anly difference between the
circumstances of ite case and those in the CEFL decision were that CEFL had
registered a financing chanpe statament at the PPR. after the Stay was in place while
the Applicant has obevyed the provisions of the Stay and is now secking leave from

thiz Honourable Court to do same.

27. The Applicant submits that the ability of this Court to grant liberty to the Applicant to
Tcgistering a financing change statement at the PPR afier the Stay iz in place was also

addressed in the CEFL Dccision when it was stated that:



_..if it iz sppropriate, I have the jurisdiction to either recognize 1_:hc

repistration of the Fipancing Change Statement nunc pro unc effective

March 13", 2002, or whilc not recognizing the registration as of that

date, permit the tegistration of 3 new Financing Change Statement

indicating Hickman Byuipment as debtor__.

28. The Applicant also notes that within reasoning of the CEFL decision this Honourable
Court included the caveat of “Additional Considerationg™ whereby it was recogmzed
that “other issues remain to be resolved in order to determine whether CEFL has a.

first security position”.

29 Similarly, the Applicant acknowledges that there may very well be “Additional

Consideratione™ applicable to its case and therefore states that it is_mot secking a

determination of a priority to proceeds (or like izssues) in this Application.

30. The Applicant therefore requests an Order from this Honourable Court lifting the Stay

such that it will have the opportunity to register a financing change statement at the
PPR.

Dated at St. John's in the Province of Mewfoundland and Labrador, this 5} L%-H‘day of
Cege s AD, 2003

olicitois for the Applicant
‘Whoge address for service is:
Suite 100, 16 Forest Road
St. John's, Newloundland
AlC 289
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PRICEAATERHOUSE(QOPERS .

PricewatrrhomseConpery Joc.
: Ablonle Flacs, Box 75,
ik Water Streal, Suile B02
*s, ML
GIETERED MA“. . StYohn ;.L o
) ' +1 (705) TZ2 3883
Mr. Jim Smythe | Fecimila+1 (09) 722 1428
Smythe Woodland & Del Rizzo .
16 Forest Raad
Suite 100
gt John's, NL -
AIC2ZB9
. - o —

November 28, 2002 : .
DNear Siriviadame:

: N
Re-Hickman Equipment (1955) Tsd. — In Reccivership
1t = e

PricewsatsrhouseCoopeare Inc. acts as Court Appointed Received. of Hickman Equipment (1985)
limitﬂtlpumlmnttnammtmderdmdm 13, Z002. Hiclonan Equipment (1985) Limited was
phmdimmm@mhywofmckmiﬁngmdwdﬂuimdmmu,m Copies of
ﬂleﬂunﬂﬂrdmmduﬂ:a:ﬁnt&dinfﬂmaﬁnnmuybc-obminedﬁnmmrwubﬁtﬂat
www.pweelobal eom/brs-hel. -

By Court Order dated May 14, 2002 a Claimns Plan wes approved. A copy of tiis plan can also be
found on the above wehbsifc. '

Psragraph 14 of the Claims Plan provided as follows *...the Trustee will issue the Final
Determination of the Claim in question, either allowing it as a valid secured claim wader Section
135(4) of the Bankruptcy and Insolvency det ox digallowing it as a valid secured claim...".
Paragraphs 15 and 16 of the Claims Plan provide the details of appeal rights both from rejected
clalms or those that may be accepted for other creditors. Paragreph 17 of the Claims Flan provides
other options where the Trastes believes derermination of the claims requires a trial or ather legel
PrOCESE. ’
&,

Attnchnd_ ia our notice of rejection of your security together with the final determination.

Pﬂm"‘::hﬂ“ﬂﬂpﬁ! 18 & Canedfian member firm of Pricowaterhousalsopers Inerations] Limited, an English coumany Timited by



| | ]
" PRCGWATERHOUSE(COPERS B &

Pursuemt to Pavagraph 16 ofthﬂclaimsl'lanwhﬂ'eﬂmm'haa

alluwedaclaimnsa.valid

awu:ﬂdﬁm'ﬁ:ﬂumﬁﬂhaﬂkedmmnﬁm&isdmuminaﬁmaﬁﬁwﬁrh&:m’sﬁnﬂ
debmminaﬁunwﬂlbaﬁmlhhdbindingunall claimants. Nnﬁnﬂofihemu:theanngfur

confirmation of the Tmstee™s final determination will he forwarded to
at Teaot five (5) days prior o the court hearing-

Yours very truly,
PricewaterhouscCoopers Inc.

a
Per-
JA¥ /emo
Foel -
i Deerminntion{Reoiost-Coetpiitac-Tovif.doc
%

all known secured creditors

(2)



" District of Newfoundiand
Division No. 01

Court No. NFO733
Estate No. 100985

NOTICE OF DISALLOWANCE OF SECURITY
(subsection 135)

IN THE MATTER OF THE BANERUPTCY OF
HICKMAN EQUIPNIENT(IQBS)IMI'ED

Take notice that as trustee acting in the matter of the ‘bankruptcy of Hickman Equipment (1985)
Limited, pursuant to subsection 135(2) of the Act, we have dicallowed your secority on the
property in whole for the reasons in the attached Schednle "A”™ (Final Detenmination).

Andfuﬂhﬂrtakemﬁnethaiifymnredissati_sﬁedwithmrdﬂdﬁonindisalléwing]rmn'secuﬁty
in whole, you may appeal to-the court within the 30-day period after the day on which this notice -
iss.e:wcﬂ,mwithinsunhotherpmiqdmthemmtmaymnppﬁmﬁmmdﬂwﬁhinthesamnBO-
day period allow.

Dated at St. John's, Newfoundland & Labrador, thiz 28 day of November, 2002

PricewatethonzeCoopere Inc. — TRUSTER

Pex:
A
~J
TO:
Caterpillar Finsmeinl Services

c/o Mr. Jim Smythe

Smythe Woodland & Del Rizzo
16 Forest Road
Suite 100

5t. Joln’s, NL. A1C 2R9

REGISTERED



SCHEDULE A
FINAL DETERMINATION

(Issued in accordance with paragraph 14 of the Claims Plan)

Secured Party: CATERPILLAR FINANCIAL SERVICES LIMITED
(“CFSL™

1. Introduction

: i i ' the terms of the
PWC as Receiver continues to hold the Assets of !-IEL under i
Recelvership Order granted on March 43, 2002. The Claims Plan is intended to provide
a mechanism by which Claimants assert Claims to these Assets.

- i is to be made by the
Pursuant to paragraph 14 of the Claims Plan a Final Determination is {
PWC as Tru‘;temegeruaar allowing or disallowing a Claim as a valid secured claim ugcler
section 135(4) of the BIA_ This is the Trustee's Final Determination in respect of CF L.

Capitalized terms used in this Final Determination shgll have the meaning ascribed to
them in the Claims Plan unieas otherwise defined herein.

2, Summary Final Determination

CESL did not perfect its security interest in the Asset. Therefore, CFSL's claim is
disallowed as a valid secured claim.

However, proceeds from the sale of assets, net of liquidation costs, are insufficient to
satisfy the claims of secured creditors claiming an interest in each of the assets of the
estate. Accordingly. no funds are available to satisfy any of the claims of unsecuraed
creditors and the Trilstee therefore has no prior claim to any of the assets.

3. Defined Terms:

For ease of Reference in this Final Determination, the Trustee has applied the following
definitions/ abbraviations: )

:HEL-" - Miclanan Equipment (1985) Ltd.
"JD” i} - John Deere

Noble - Nobtes Lumber Yard
“PMSI” -

Purchaze Money Security Interest



“PPR”

Personal Property Registry

ooATortAt - Personal vty Securly Act, S.N.L. 1998, &P - 74
*Province” - Newfoundland and Labrqdur
"Regulations” - Personal Property Security Regulstions (103/69)
"s/n” - genal number
4. Assets
1) 4998 Timberjack 610
(993395)
5. Assumptions

In preparing this Final Determination, the Trustee has made the following assumptions:

i)

1)

iii)

iv)

tha genuineness of afl signatures, the authenticity of all original Documents and

the conformity to authentic originals of all Documents that are copies. whether
facsimile, photostatic, cortified or otharwise;

that each party to any of the Documents that create obligations jor that party, has
duly authorized, executed and delivered such Documents {0 which it is a party:

with the exceplion of security interesis created by the qu.:uments_ the
Documents that create obligations for parties, conctitute legal, valid and hinding

obligations of sach party thereio, anfarceable against each of them in
accordance with heir terms;

that insofar as any obligation under any of the Documents is to be perf_armed in
any jurisdiction autside the Province, its performance will not be ilegal or
unanforceable by virtue of the laws of that other jurisdiction; and

the accuracy and currency of the indices and filing systems maintained in relation
to the public registries where we have searched or inquired or have caused
searches or inquirles to be conducted.

6. Qualifications

Since there is ho title registration system in the
opinion respecting {itle is

For the purpose of determining the validi
and registered before the implermentation

Province relating to personal property, any
hased solely upon the relevant Documentation.

ty under prior law of security interests created
of the PPSA and transitioned by registration in

the PPR, the Trustee has only reviewed the security agreements and their registrations
referenced in the PPR search report s&



doing so, Nabla has breached the terms of the GChattol Mortgage and that CFSL i= entitled to
selze the Assel

' e ' Justice Mall held that
CFSL brought an application before the Court on _this matter and Mr. :
although CFSL had no direct dealings with HEL, it had nevertheless become a creditor of
HEL and therefore GFSL's claim was subject fo the provisions of the Realization Plan, Costs
Allocation Plan and Claims Plan. _

The Proof of Claim dated, 15 October 2002, indicates a total claim of $150,436.69
comprised of an Unsecured Claim in the amount of $0.00 and a Secured Claim in the

"amount of $150,436.69.

8. Documentation

In preparing this final determination, the Trustee has considered and refied upon only the
following information provided to it from all sources: .

i. PPR search conducted In the name of the debtor on March 21, 2002,

ji. Chattel Morigage and Promissory Note between Nobel and CFSL both dated February
7. 2000 in the amount of $186,385.00

fi. Cornespondence from CFSL dated June 21, 2001 to Nobel providing a buy-out quote
for the Twnberjack (s/n 9933935)

w. Invoice from HEL 1o Nobel dated. June 26, 2001 for the sale of a Timberack 1110B
Forwarder (s/n 10DH1023). Trade-in on this sale was the Timbearjack (s/n 993395)

v. Copy of 2 chegue from Nobel dated 238 June 2001 in the amount of $37,728.00

vi. Copy of a cheque from G.E. Capital Equipment Financing to HEL dated July 9, 2001 in
the amount of $379.463.99, pursuant to a Conditional Sales Agreement with Nobel

Vil Correspandenné from Neabel to Dave Bradiey

viii. Comespondence deted February 27, 2002 from CFSL to Allen MeKinnon, Deloitte &
Touche Inc. seting out a claim in the amount of $150,436.69 with mespect to the
Timberack. Attached is a copy of the PPSA Registration Statement, the Chadtsl

Mortgage and Promissory Note, and electronic comresponde :
and CFSL v ' mespondence between the Monitor

n¢  Caorrespondence dated March 6, 2002 from G.E. Capital Canada Equipment Financing
to Nobsl enplosfng a copy of the Conditional Sales Agreement, a copy of the invoice,
the cheéque issued to HEL and a Istter signed by HEL



% Interlocutory Application (Inter Partes) of. CFSL dated 21 May 2002
xi. Memorandum of Fact and Law of CFSL dated 4 June 2002

Memorandum of Fact and Law, List of Authorities and Affidavit of Alan Dengo from
John Deere Credit Inc., filed by John Deere Credit Inc.

%

xiii. Memorandum of Fact and Law with respect to the Interlocutory Application filed by

GMAC

xiv. Decision of Justice Hall on the Interlocutory Application of Caterpillar Financial
Sevices dated 21 June 2002 :

xv. Correspondence from James Smyth, déted 18 October 2002, attaching:

= Proof of Claim .
= Dealer Payment History, dated 8 March 2000, showing a payable to Toromont for

$187,195.00 and a net financed amount of $186,395.00

9, Classification of the Assets

The actual subjective use to which the assets are put by the debtor dictates whether the
assets will be tassified as inventory, equipment or consummer goods. In this regard, it is the
opinion of the Trustee that the Timberjack 610 was held by HEL for sale or lease and as
such, forms part of the inventory of HEL (s. 2(x) of the PPSA).

The use to which the Asset was put by Noble has not been determined, nor has the Trustee
_aiternpted to make any such determination.

10. Application of the PPSA

By operation of 5.4 of the PPSA, the Chattel Mortgage betwean CFSL and Noble contains
an approprate charging clause and qualifies as a securly agreement govemed by the
PPSA. As a result of the unauthorized disposition af the Asset to HEL by Noble and by
operation of .20 of the Act, CFSL’s security interest confinues in the: Asset (as held by HEL)
and the PPSA govems CFSL's rights in the Asset. :

The Trusbe!e presumes that the sale (i.s. trade-in) of the Timberjack by Nobel o HEL was
not a sale in tl-.ne ordinary course of businéss of Noble so as to allow HEL to take the Asset
free of CFSL's security interest (s.31). This assumption i based on fthe Trustee’s
zmlftar;ﬁmg that Noble’s business does not include the sale or rental of heavy equipment,
B ralaﬁg nsﬁ Trustee has not been provided sufficient information on Nable’s business and
e elatior ip with CFSI_to make a definitive determination in this regard. Aa mentioned in
LA ove, CFSL has stated that they did not expressly or impliedly authorize the frade-
e Asset. The Trustee has not been provided any evidence of this fact, but has



accoptad CFSL's assertion for the purposes of making this Final Datermination.

11. PRE-PPSA/ Transitioning Issues

Not applicabla in this instance as the transaction between CFSL and Noble took place
in 2000 and was therefore subsequent to the coming into force of the PPSA In the
Province.

12, Perfection

Section 20 of the PPSA holds that thers are two required elements to a perfected secu
interest in collateral, ragardiess of the order of occurmence. There must be: :

() attachment in accordance with section 13, which requires:

1. . Value must be given. Valus defined in 5. 2(t) to include any
consideration sufficient to support a simple contract. Howaver, a
secured party need not hava actually advanced the loan funds or the
purchasa money credit in omder to satisfy the value requirement of
saction 13. Value is given as soon as a secured parly makes a
binding commitment to extend the loan or purchaze money credited to
the debtor.!

2. The debtor must have rights in the collateral; and

3. There must be a security agreement that meets the requirements of s.
11.

(i) a perfection step In accordance with section 25 (perfection by possession) or
section 26 (perfection by registration of a financing statement in the Personal
Property Registry (the "PPR"). :

Is there gitachment?
M Value given?

YES CFSL has provided a Dealer Payment Hlétnry showin
g an account payable to
t'l':anr'nont_ and a net financad amount of $186,395.00. This conmesponds with mepar‘auunt of
e Promissory Note beiween Noble and. CFSL. This is sufficient evidence that CFSL did
provide value fo Noble in exchange for the security interest in the Asset.

W|ﬂ1 respect to the h*an_sactiqn between HEL and Noble, the Trustee has been provided with
an invoice from HEL evidencing the trade-in and a copy of a cheque from Noble to HEL.

" -
C. Walsh, 4n Introduction 1o the New Brunswick Persanal Property Act, (1995) at p.&3.



() Rights in the collateral?

YES Both Noble and HEL held possession of the Asset, and any real right in the
collateral that the debtor may have, including but not Ilmtteq fo, a right of possession is
sufficient to meet the requirements of s. 13.% '

Nofe: For the purposes of expressing an opinion with respact to HEL's 'ﬁghm in the
collatera), the Trustee has not made any determination with respect o HEL's titie in the
collateral at issus nor with respect to the lawfuiness of HEL's possession thereof. -

@n Have the evidentiary requirements of s. 11 been met?

YES As between CFSL and Noble, the evidentiary requirgmanls of s. 11, ra-_quired
for aftachment, are established by the Chatte! Mortgage and Promissory Nots, Specifically,
in accordance with s.11(1)(b), this agreement is in writing, has been signed by Noble as the
debtor and provides an adequate description of the collateral that is secured.

la therg a perfection step?
NO-

CFSL did register their security interest in the Timberjack, whila it was in the hands of Noble,
on the PPR. Registration number 110551 contains the following information:
» General Description of Collateral: “One (1) 1998 Timberjack 610, S/N 993395;
One (1) 1998 Caterpillar 320BL, S/N 6CR02773; One (1) 1997 Caterpillar 3208,
SM BCRO0647, complete with One (1) 1297 Fabtek 18" R2000 Processor, SN
0897021 One (1) 1998 Timberack 10108, S/N 108019, One (1) 1998
Timberjack 8088, S/N 9572917
= Sarjal Numbered Collateral: “1998 Timberack 610 (s/n 9933585), 1993
Caterpillar 320BL (s/n 6CR02773); 1997 Caterpillar 320EL (s/n 6CRO0647); 1998
Timberack 1010B (s/n 106019); 1998 Timberjack 6088 (s/m 987291); 1887
Timberjack 610 (s/n 983200); 1999 Timberjack 608B (s/n 108A1043)."

By operation of 5.26 of the PPSA, this registration qualifies as a perfection step with respect
to CFSL's security interest in the Timberjack. What constitutes an appropriate description
of collateral comes from 55.23-24 of the Regulations. In parficilar, in accordance with
5.23(1)e) of the Regulations, items of inventory must be described in accordance with
5.24(1) and s.24(2). It is the opinion of the Trustee that the collateral description in the
ahove-noted financing statement does satisfy these requirements. -

However, Section 52(2) of the PPSA requires & secured creditor fo register a financin
atatement in the PPR within 15 days of becoming aware that the debtor has disposed of tha
collateral if the secured parly wishes to avoid having its security interest subordinated to

2 Ibid. atp.84.



i fziled to register a financing
sub ent secured craditors of the debtor. CFSL has
sbatﬂnt naming HEL as the new debtor with respect to the Ass%t{e E::‘:zel for o?ll-:lgll_.
contends that CFSL was not aware of the disposition by Nobl2 until ant ptcy THE
and at that ime were prevented from reglstering a financing siatﬁwruar;1 S%}l’ggs [ e
automatic stay of proceedings under the Bankrupltcy and Insolvency Act'th e g
3 (CBIAY). Nevertheless, the Trustes nofes ’Ihil;) lgf ?h 1959354 %e;u:‘r:;t : ri \‘rﬁ“teswrﬁl::&l nd
Banknu found that =69 e joes secu
oLy Lt
Court February 8, 2002 in response fo HEL's app i n un
tgi.editam A?rrlangame;g Acl R.S.C.-1985, c. C-36 ("(:':CAA") (the “Initial Order”), the Tm_sé;s;
is of the oplnion that the Initial Order stated that the right of any creditor to perfac:t_staur rEgThe
a security interest in HEL's property was stayed for a peried of 30 day= (the S by"). iy
Stay was subsequently extended to April 17, 2002 by un:le_:r of the _Cnurt on ﬂl.:: r;zarﬂ
" 5002 and was later extended indefinitely by the Recaivership Order issued by the on
March 13, 2002.3

While GFSL was stayed from amending its financing statement with respect to ﬁﬂmﬁ 'g
virtue of the Stay, it does not alleviate the need for CFSL 1o make such an mauf i to
perfect lis security interest in the Asset. The Initial Order provided an extension t?'nnvlnitial
pariods related to HEL or HEL's property equal to the length of ihe stay created by the et
Order. This extansion was confirned and extended in the RBFEWE!‘HNP Onder. Therefore,

. CFSL did not discover the disposition of the Asset unil 13 March 2002 when the
Receivership Order was issued, the 15 day period in which it l-!ad to register the change n
debtor is effectively still running. Should CFSL reeesive penmission from the Court to amaqd
ks financing statement to reflect the disposition of the Asset by Noble to HEL, CFSL's
security interest will be parfected.

T

13. Prococds

CFSL is not making a claim 1o the proceeds of the Timberjack; rather, they are looking
for its return,

14, Additional Comments nn-Frinritleﬁ

None

15. Auction Resulis -

3 Labris Equipment Ltd /Equipment Labrie Ltee. v. Hearvey & Co. (1993) 21 Ch.R. (3d) 281 (NF SC).
Sece paragraph 4(c).

? See paragraph 37(a).



was sold at the Trustee's auction on July 12, 2002,

The 1998 Timberjack 610 (3/n 993395)
ined (bid amount less LVG buyer's premium) was

in Halifax, Nova Scotia. Net amount obta
$95.000.00. .
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MEMORANDUM OF FACT AND LAW

FACTS:

1.

The Applicant, Caterpillar Financial Services Limited, is a body corporate, duly
incorporated and existing under the laws of the Province of Newfoundland

and Labrador, having itz head office in 8t. John’s, Newfoundland and Labrador.

In February 2000 the Applicant provided financing to Noble’s Lumber Yard
Limited (Noble) in the amount of One hundred eight six thousand three hundred
ninety five dollars ($186,395.00) together with imterest as set forthin a

Promissory Note made between the Applicant and Noble.

As secutity for the said indebtedness the Applicant and Noble entered into 2
Chattel Mortgage wherein Noble was the Mortgagor and the Applicant was the
Mortgagee and the Mortgagor assigned by way of Mortgage unto the Mortgagee
certain goods and chattels including the following: one 1998 Timberjack, Model

610 Forwarder, Serial Number 993395 (hereinafter referred to as “the Chattel™)
Noble took possession of the Chatiel in or around Febnuary, 2000.

Pursuant to the provisions of the Personal Property Security Act, SN, 1998, ¢. P.

7.1 (“PPSA™) the Applicant caused to be registered a serial number financing



statement at the Personal Property Security Regisiry on the 17" day of Febmuary,

2000.

On February 8™, 2002 this Honourable Court granted an Order made under an
Application by Hickman Equipment (19853) Limited (“Hickman™) and Wclls
Fargo under the Companies Creditors Arrangment Act R.5.C. 1985, c. C-36 (the
- “Initial Order”) and that this Initial Order inter alia appointed Deloitte and
Touche Inc., Monitor of Hickman and stayed (the “Siay™)the right of any creditor

to perfect or register a security interest in Hickman’s property for a period of

thirty (30) days.

Tn an Order of this Honourable Court dated February 22™, 2002 the Initial Order

and the Stay referred to therein were extended until April 177, 2002.

In a Receivership Order by this Honourable Court dated March 13", 2002 under
the Banbuptcjf and solvency Act R.8.C. 1985, ¢. B-3 (“BIA™) it was ordered
that PricewaterhouseCoopers Inc. ("PWC*) be appointed the Receiver of the
assets of Hickman Equipment. (*the Receiving Order™) and it was further Ordered

that the Initial Order and the stay referred to therein were extended indefinitely.

By further Order of this Court dated May 14, 2002 and filed May 17, 2002

PWC's plan for realization of the assets of Hickman was approved (the

Realization Plan Order™),



10.

11.

12.

13.

14.

The Realization Plan Order approved PWC’s plan for determination of the rights

and entitlemesnts of creditors and claimauts of the assets of Hickman (the “Claims

le! I) .

Under paragraph 5 and 7 of the Claims Plan, the determination of the rights and

entitlement of creditors and claimants to the assets of Hickman involved: _

(A) A determination of whether a claimant had a valid, perfected and enforceable
ownership or security interest in the assets of Hickman or the proceeds arising

therefrom;
(B) A determination of the priority of claimant’s interest vis-d-vis other claimants.

- Under paragraph 20 of the Claims Plan, PWC proposcd that the order of priority

of claims to an asset of Hickman or to the proceeds therefiom be determined

using the priorify rules established by the PPSA and other applicable law.

In or around the 22™ of February 2002, the Applicant became aware that, contrary
to the terms of the above noted Chattel Mortgage, Noble had traded in the Chattel
to Hickman on the understanding that Hickman would pay out the debt

outstanding fo the Applicant.

In June, 2002 the Applicant made application to this Honoumble Courl (o
determine whether it was appropriatc to exempt the Chattel from the provisions of

the Initial Order and subsequent Receiving Order.



15.

16.

- 17.

18.

15.

In an Order of this Honourable Court dated June 21%, 2002, Mr. Justice Hall
denied the Application of the Applicant and authorized the Receiver to dispose of
the Chattel in accordance with the Realization Plan and the proceeds ﬂwreqf being

subject to the Costs Allocation Plan and the Claims Plan.

On the 15™ day of October, 2002 the Applicant made a claim to PWC for

procesds from the Chatiel in the amount of $150,436.69,

In accordance with the terms of said Claims Plan, on the 28% day of November,
2002, the Receiver prosented its Final Determination (Tab 1 herein) to the

Applicant with respect to the claim on proceeds by the Applicant.

In said Final Determination of the Receiver it was their opinion that the Applicant
at one time held a valid perfected priqrity security interest in the Timberjack but
that this interest had expired. Specifically, the Receiver stated that s. 52 (2) of the
PPSA applied and that the Applicant failed to register a financing change
statement within 15 days of bec;.oming aware that Noble had traneferred the

Timberjack to Hickman,

On or about the 23™, day of December, 2002 the Applicant appealed the Final
Determination of the Trustee in a Motice of Appeal filed with this Honourabla

Court stating that the grounds for appeal were as follows:



(1) That Respondent errcd in stating in paragraph 2 of Final
Determination that the Appellant had not perfected its security interest
in the asset as thercin defined;

(2) That the Respondent erred when it stated at Paragraph 13 of the Final
Determination that the Appellant was not claiming an interest in the
specific proceeds generated by the sale of the Assets;

(3) That the Respondent erred when it stated in Paragruph 12 of the Final
Detarmination fhat the Appellant had not completed 21l necessary
perfection. steps permitted in law and not gpecifically prohibited by

Order of this Honourable Court.’

Did the Respondent err in stating in paragraph 2 of Final Dctermination that the

Appellant had not perfected its security interest in the asset as therein defined?

20. For a secured creditor to acquire a valid security interest in collateral, and the best
rights possible apgainst all interested parties, 'thﬂ Personal Property Security Act
Personal Property Security Act, 3N. 1998, c. P. 7.1 (“PPSA7) requires that the
security interest must have “attached” and been “perfected”. This requirement is
set forth in s. 20 of the PPSA which states as follows: -

Perfected security interest
20. A gecunity intercst is perfocted when

(a) it has attached; apd

! For the sake of clarity of the argument in this Memorandum Jggue 1 and 3 will be digenssed in sequence,



) all steps required for perfection under this Act have been completed, regardless of the otder of
OCCUITenct:,

21. Tt is the Applicant’s position that they have cloarly performed the requirements of s.

20 of the PPSA.

22 Under 5. 13 of the PPSA attachment occurs when:

‘When attachment occors
13. (1) A scourity interest, including a security interest in the nature of a floating charge, attaches

when
(2) value is giveny
(b} the debtor has rights in the collateral; and

() "cxeopt for the purpose of coforcing rights ag between the parties to the seourity agreement, the
security interost becomes enforceable within the meaning of section 11.

Evidentiary requirements
11. (1) A secwity agreement is enforceahle agamst a third party only where

(a) the collateral is in the possession of the secured party or another person on the seoured
party’s behalf; or

() the debtor has signed a secority ngreement that contains

(i) a description of the collateral by item or kind. or by refersnce to one or more of the
following: “gonds”, "dacument of title", "chattel paper”, "'security”, "instrument", “money” or
"intangible", :

(i) a staternent that a security interest is tken in all of the dohtor’s present and after-acquired
personal praoperty, or

(iif) a stetement that g security interest is taken in all of the debtor’s present and after-acquired
personal property except specified items or kinds of personal property or £Xcept one or more
of the following: "goods", "document of title”, "chatte) paper”, “sccunty”, “instrument”,
"money" or "intangible".

(2) A secured party does not have possession of collateral for the purpose of paragraph (1)(a).
whero the collateral is in the epparent possession of conirol of the debtor or the debtot’s agent.

{3) A description is iuadcqluah: for the purpose of subpargeaph (1)(b)(i) if it describes tho
collatera]l as copsumer gonds or equipment withowt further describing the jtem or kind of
cntljlateral, hl}zlt g?;;;(tl';e peztionﬂ.l property to be exclnded from, a deseription of collateral under
subparagprap iii} is the consumer goods of the debtor, the excinded prope: b

dogeribed simply as consumer goods, property may be

{4) A deseription of eollateral as inventory is adequate for the oge of h-(1
while it is held by the debtor as ﬁlvgnmry_ry q purpose of paragraph-(1)(b) only



23 Jt is the Applicant’s position that “value” was clearly given in this matter and the
5.13(1)(2) requirement has been met. Under the definitions in s. 2 of the Act "valug"
is defined as “consideration sufficient to support a simple contract”. Clearly the
acdvancing of funds under the terms of the promissory note and Chatte]l Mortgage Ey

the Applicant to Noble (as debtor) easily meets this standard.

24. Tt is also the Applicant’s position that the debtor (Noble) clearly had rights in the
collateral and the 5.13(1)(b) requirement has also been met. It is the Applicant’s
position that Noble acquired rights at the time the Chattel Mortgage and promjissory
note were executed. The fact that Noble took possession of the equipment and made
regular payments on the amounts outstanding further evidcnces their interest in the
collateral. Therefore, as the debtor (Nobles) did not dispose of the collateral to any
third party before the security interest had attached, the debtor (Nobles) had rights in

the collateral under the meaning of the section at the time of attachment.

25, As the Applicant is also secking to enforce rights against third parties to the
apgreement, it is further the Applicant’s position that the requirement of 8.13(1¥c)
[_through .11 (1) (b) (i)] has alzo been met. First, the President and a Director of the
ciabtur signed the Chaitel Mortgage. Second, the Chattel Mortgage included a serial
number description of the collateral in Schedule “B” annexed thereto. Lastly, the
Chattel Mortgage clearly included language that gave the secured party a real
interest in the debtor®s assel for the purpose of securing the obligation under

their agreement. For example, in paragraph 6 of the Chattc] Mortgage it was stated



that “If the mortgagor fails to pay the amounl to the said Promizsory Note or any
amount charged to the Mortgagor herevnder or fails to comply with any other {erm or
condition of this Mortgage or of the Promissory Note. ...the Morigagee may take
immediate possession of the property”. Again, s. 11 5.11 (1) (b) (i) has been met and

_the scourity interest had properly attached. [emphasis added]

26. It is also the Applicant’s position that a perfection step has boen followed and the

requirement of s. 20 (b) above has clearly been met,

27. Under 5. 26 of the PPSA it is stated that “registration of a financing statement
perfects a security intercst in collateral™. Under . 44( 4) of the Act it 15 stated that
“Registration of a financing statement is effective from the time that a registration
number, date and time is assigned to the registration in the registry”. Under s
44(5) of the Act it is stated that “A financing staternent may be registercd before or
after a security agreement is made ot a_security intcrest aftaches™.

[emphasis added]
28. It is the Applicant’s position therefore that the repistration of a financing statement at
the PPR on or about February 17", 2000 perfected their security interest in the

collateral (vnder the meaning of 5.26) at that time.

ISSTE 2:



==
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Did the Respandent crr when it stated in Paragraph 12 of the Final Determination that the

Appellant had not completed all necessary perfection steps permitted in law and not

specifically prohibited by Order of this Honourable Court?

29.

30.

31.

32

As was stated above, it is the Applicant’s position that they held a valid perfected
gecurity interest in the Chattel at the time of Registration on or about Febroary 17,

2000, and indeed even the Trugtee seemingly agrees with this point.

However, the Trustee, in its determination, opincs that the Applicant did not bave a
perfacted security interest in the Chattel at the time of the granting of the Mnitial Oxder

becanse it had failed to register a financing change statement at the PPR.

More specifically, the Trustee stated in paragraph. 12 that “section 52(2) of the PPSA.
requires a secured creditor to register a financing statcment in the PPR within 15 days
of becoming aware that the debtor has disposed of the collateral if the secured party
wishes to avoid having its security interest snbordinated to subsequent secured parties
of the debtor. CFSL has failed to register a financing statement naming HEL as the

new debtor with respect to the Asset”,

Tt is the Applicant’s pogition that for this Honourable Court to grant this appeal its
decision will turn on whether or not the Trustee relied on the correct section of the
PPSA that wonld govern the Applicant’s responsibilities after the transfer of the

Chatte] from Noble to Hickman (Re: Taylnr,l Tab 2, at paragraph 4).



33. The Applicant notes that s. 52 (2) of the PPSA states inter alia the following:

(2) Where a gecurity interest is perfecied by registration and the sen_urad
parly has knowledge of . ) )

(2) information required to register financing etatement dmc!nsmg t13=
tranefaree as the new deblor, wherc all or part of the debtor’s interest m
the collateral is wansferred; or )

(b) the new name of the dsbtor, if there hax been & change in the
debtor's name, the security interest, in the tansfarred collateral wh._era
paragraph (2) applies, snd in the collateral where paragraph (0) applies,
iz subordinate to )
(¢) en interest, other than 8 recurity interest, in that collatersl, arising in
the period from, the expiry of the fifteenth day aftrr (he securcd party
has koowledge of the information referred ta in paragraph (a) or the
new name of the dcbtor to the time the secured party amends the
registration to disclose the name of the transferce as the debtor or to
disclosa the new mpame of the debtor or takes possession of the
collateral; _ ]

() a perfected security intercst in the collaterel that is regigterad or
perfocted in the period referred to in paragraph (¢); and )

(c) a perfected sccurity imterest in the eollateral Lhat is rv..-_,gwt:red or
perfected after the securcd perty had knowledge of the information
referred to in paragraph (2) or tho new name of the debtor and before
the expiry of the fifleenth day referred to in paragraph (¢), if, before the
expiry of the 15 days, :

(1) the registration of the securdty imiexest ficst referred to m this
subsection is not amended to disclose the transferee of (he collateral as
the new debtor or to disclose the new name of the debtor, or

(i) the sccurcd party does not take possesgion of the collateral.

34. The Applicant respectfully submits that this is the incorrect section of the PPSA to
apply and that, rather, the Trustee should have applied 2. 52(4) of the PPSA which
staies as follows:

(4) Whrre the debtor's interest in part or all of the collatoral is
ransferred by the debtor without the consent of the secnred party
and there are one or more subsaquemnt transfers of the collatera! without
the consent of the secured party before the secured party acquires
" kmowledge of the name of the most recent transferee of the collateral,
the accured party is considered to have complicd with subsection (2) if
the secured party registers a finencing statement not later than 15 days
‘after acquiciog knowledge of . )
(a) the name of the most recent transferee of the collateral: and
{b] the information required to regicter 2 financing chagge statement,
and the sccurcd party need not rogistor financing change statcmcnts
with respact to any intermediate.

[Emphasis Added]



35. Tt should be noted that this Honourable Cowrt has already ruled in a prior hearing that
“Caterpillar bad no direct dealing with Hickman Equipment with respect to the
subject transactions..;” (Tab 3 herein). Therefore, the Applicapt submits that the
Chattel clearly was transferred by the debtor without its consent and this Court must
conchide that section 52 (4) applies and thus the Appeal ahduld be granted as the

Trustee mizapplied the comect section of the PPSA.

36. Further, the Applicant also submits that the Trustee erred in fact and law when it
stated ahove that the correct date is March 13%, 2002. Rather, the Applicant states the
cotrect date should be February 8th, 2002, (paragraph 6 herein) the date of the Initial

Order which has subsequently been extended.

ISSUE 3:
That the Respondent erred when it stated at Paragraph 13 of the Final Determination that
the Appellant was not claiming an interest in the specific proceeds generated by the sale

of the Assets.

37. The Applicant submits that, as was stated in paragraph 16 of this Memorandum,
following (he above noted decision of this Honourable Court disallowing the
Application to have the Chattel exempted from the HEL bankruptey it mmade a valid

proof of claim to the Trustee requesting the proceeds from same.



#h
Dated at St. John’s in the Provinee of Newfoundland and Labrador, this &4 dayof

ﬁ:gavm s AD, 2003,
ﬂ_,,,..-..--..n--s ‘.?LL“

@e&. J. Smayth, (A
MYTH WDODLAND & DEL RIZZO

Solicitors for the Applicant
‘Whose address for service is:
Suite 100, 16 Forest Road
St. Jobn's, Newfoundland
AlC2B9
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PRICEAVATERHOUSE(COPERS B

PricewaterhmotzCoopers Inc.

Atamiic Place, Box 75,
215 Walx Sireet, Sule 802
Selohn's, ML
BEQISTERED MAIL | wNL
’ Telaphone +1 (709) 722 3083
Mr. Bm Smythe .| Facsimile+1 (7O9) 722 1428
Smythe Woodland & el Rizzo
16 Forest Road
Suite 100
St. John's, ML

AIC2BYS

November 28, 2002

Dear SirMadame:

Re:Hickman Equipment (1985) Ltd. —- In Reccivexship
Re C i i s

PocewaterhouseCoopers Ine. acts as Court Appumtﬂl Recgived. of Hickman Equipment (1985)
Limited pursuant to a court order dated March 13, 2002 Hickaman Equipment (1985) Limited was
placed igto apkruptcy by way of the Receiving Ordex aléo insuex] on March 13, 2002, Copies of

the Cowt Orders and other related information may be. obiained from our wehsite at
wewwpworlphal.com/br-hel.

By Court Order dated May 14, 2002 a Claims Plan was approved. A copy of this plan can also be
found gn the above welsite. )

Paragraph 14 of the Claims Plan provided sz follows « _the Trustee will issue the Final

Determiriation of the Claim in question, either allowing it as a valid secured claim wmder Section
135(4) of the Bankruptcy and Insolvency Aer or disallowing it ag a walid secured claim. .
Paragraphs ISdeGﬂmeClﬂmlePruﬁdethedﬂmﬂsufappmlﬁghmbothﬁummiwted
claims or those that may be accepted for other creditors. Paragraph 17 of the Claims Plan provides

other options where the Trustes believes determination of the claims requires a wial or other legal
process. & ’

Attached is our nofice of rejection of your securify together with the final determination.

Pricawatarthouscoopem is a Caedlan member fiom of FricowaharhovseCoopats lntsmatiogsl Limited, ro Bnglish comgrny 1@3@ by
g.'ummr.



S| 1
PRICEAWIERHOUSE(COPERS B «

Purmuutha:agtaphlﬁofﬂaeClaimsPlanwhamtheTmswehasauowdaclaimmaw]jd
secured clatm, the Court will be geked to confirm this detcrmination after which the Trustee”s final
dgtaﬂﬁnnﬁunwﬁﬂhaﬁnalandhinﬂingonaﬂnlahnmts. Notice of the couxt hearing for
confirmation of the Trustee's final determination will be forwarded to all known secured creditors
et 1cast five (5) dnyuplimtnﬂ:nnwmtheaﬁﬂg

Yours very truly,
Pﬂwﬂﬂrllunmcmmﬁ Inec.

- N
Pec A Hod -
| A. Kirby, CA., C.t.ﬂ.P_ .
Vice-President 4
JAY /femo
Encl.
FinalDotmrmination(Raject-Caterpillar-Nav2E. dao

@

-



Pl

District of Newfoundland
Division No. 01

Court Wo. NF9733

Bstate Wo. 100985

NOTICE OF DISALLOWANCE OF SECURITY
(subsection 135)

IN THE MATTER OF THE BANKRUFTCY OF
HICKMAN EQUIPMENT (1985) LIMITED

Take notice that as trustee acting in the matter of the bapkmptcy of Hickman Equipment (1985)
Limited, pursuant to subsection 135(2) of the Act, we have disallowed your security on the
properly in whole for the reasons in the attached Schedule.“A” (Final Determination).

And further take notice that if you are dissatizfied with our decicion in disallowing your security
in whole, you may appeal 1o the court within the 30-day period afier the day on which this notice

ja served, or within such other period as the cowt may on application made within the same 30-
day period allow.

Dated at S5t. John’s, Newfoundland & Lebmudor, this 28" day of November, 2002,

PricewaterhonseCoopers Ine. — TRIISTEE

4%
~NJ

T

Caterpillar Finsmeial Services
«/0 Mr. Jim Smythe
Smythe Woodland & Del Rizzn
16 Forest Road
Suite 100
5t John's, NL. A1C 2R9

REGISTERED
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SCHEDULE A
FINAL DETERMINATION

(Issued in accordance with paragraph 14 of the Claims Plan)

Secured Party: CATERPILLAR FINANCIAL SERVICES LIMITED
(“CFSL™)

1. Introduction

PWC as Receiver continues to hold thé Assets of HEL under the terms of the
Receivership Order granted on March 13, 2002. The Claims Plan is intended to provide
a mechanism by which Claimants assert Claims to these Assels.

Pursuart to paragraph 14 of the Claims Plan a Final Determination is to ba made by the
PWC as Trustee either allowing or disallowing a Claim as a valid secured claim under
section 135(4) of the BIA. This Is the Trustee's Final Determination in respect of CFSL.

Capitalized terms used in this Final Determination shall have the meaning ascribed to
them in the Claims Plan unless otherwise defined herein. '

2. Summary Final Determination

CFSL did not perfect its securlty interest in the Asset. Therefore, CFSL's claim is
disallowed as a valid secured claim.

However, proceeds frorn the sale of assets, net of liquidation costs, are insufficient to
safisfy the claims of secured creditors claiming an interezt in each of the assets of the
estate. Accordingly, no funds are available to satisfy any of the claims of unsecurad
creditors and the Trustee therefore has no prior claim to any of the assets.

a. Defined Terms:

For ease of Reference in this Final Determination, the Trustee has applied the fdl!nwing
definitions/ abbreviations: :

:HEHL" - Hickman Equipment (1985) Ltd.
u.JD - John Deere

Nobile™ - MNoble's | umber Yard
PMSI” -

Purchasze Money Security Interest
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“PPFR" - Personal Property Regisiry

spPPSA” or "Act - Personal Property Security Act, S.N.L. 1998, cP-71
*Province” - Newfoundiand and Labrador

“Ragutations” - Personal Property Security Regulations (103/29)
“s/in" - serial number

4. Assets

1) 1998 Timberjack &10
(993395)

5. Assumptions

in preparing this Final Determination, the Trustee has made the following assumptions:

iy the genuinenesa of all signatures, the authenticity of all original Documents and

the conformity t© authentic originals of all Documents that are copies, whether
facsimile, photostatic, certified or otherwise;

i) thateach party to any of the Documents that create obligations for that party, has
duly authorized, executed and defivered such Documents to which itis a party;

i) with the axception of security interests created by the Documents, the
Documents that create obligations for parties, canstitute legal, valid and binding

abligations of each parly thereto, anforceable against each of them in
accordance with their terms;

iv) that insofar as any obligation under any of the Documents is fo be performed in
any juriadiction outside the Province, its performance will not be illegal or
unernfarceable by virtue of the taws of that other jurisdiction; and

v) the accuracy and currency of tha indices and filing systems maintained in refation
to the public ragistries whare we have searched or inquired or have caused
searches or inquiries fo be conducted.

6. Qualifications

Since there is r'_u: fitle registration systerm in the Province relating to personal property, any
opinion respecting title s based solely upon the relevant Documentation.

For the purpose of determining the valldity under prior law of security interests created
and registered before the implementation of the PPSA and transitioned by registration in
the PPR, the Trustes has only reviewed the security agreements and their registrations
referenced in the PPR search. report section entitled; "Pre-PPSA registration information
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" doing so, Noble has breached the terms of the Chattel Mortgage and that CFSL is entitled to
seize the Asset.

CFSL brought an application before the Court on _this matter and Mr. Justice Hall heh_:i that
although CFSL had no direct dealings with HEL, it had qaverhalaﬁs beg:nn:ae a creditor of
HEL and therefore CFSL's claim was subject 1o the provisions of the Realization Plan, Costs
Allocation Plan and Claims Plan.

The Proof of Claim dated, 15 October 2002, indicates a tofal claim of $15_D,4_35.69
comptised of an Unsecured Claim in the amount of $0.00 and & Secured Claim in the
amount of $150,436.69.

B. Documentation

In preparing this final determination, the Trustee has considered and relied upon only the
following information provided to it fror all sources:

i, PPR search conductad in the name of the debtor on March 21, 2002.

ii. Chattel Mortgage and Promissory Note between Nobel and CFSL both dated February
7., 2000 in the amount of $186,395.00

jii. Correspondence from CFSL dated June 21, 2001 to Nobel providing a buy-out quote
for the Timberjack (s/n 993395) '

v, invoice from HEL to Nobel dated June: 26, 2001 for the sale of a Timberjack 11108
Forwarder (s/n 10DH1023). Trade-in on this sale'was the Timbarjack (s/n 993395)

v. Copy of a cheque from Nobel dated 28 June 2001 in the amount of §37,728.00

vi. Capy of a chegue from G.E. Capital Equipment Financing to HEL dated July 9, 2001 in
the amount of $379,463.99, pursuant to'a Condifional Sales Agreement with Nobel

vii. Comrrespondence from Nobel to Dave Bradlay

vili. Comespondence dated February 27, 2002 from CFSL to Allen McKinnon, Deloitte &
Touche Inc. setiing out a claim in the amount of $150436.69 with respect to the
Timberjack. Attached is a copy of the PPSA Registration Stalement, the Chatlel

Mortgage and Promissory Note, and electronic comespondencs hetween the Monitor
and CFSL

[ A Comaspondence_z dated March 6, 2002 from G.E. Capital Canada Equipment Financing
to Nobel enclosing a copy of the Conditional Sales Agreement, a copy of the invoice,
the chegue issued to HEL and a letter signed by HEL



. Interlocutory Application (inter Partes) of CFSL dated 21 May 2002
xi. Memorandum of Fact and Law of CFSL dated 4 June 2002

«ii. Memorandum of Fact and Law, List of Authorities and Affidavit of Alan Dengo from
John Deere Credit Inc., filed by John Deere Credit Inc.

xiii. Memorandum of Fact and Law with respect 1o the Interlocutory Application filed by
GMAC

iv. Decision of Justice Hall on the Interlocutory Application of Caterpillar Financial
Services dated 21 June 2002

xv. Comespondence from Jarnes Smyth, datsd 18 October 2002, aitaching:
=  Progf of Claim ]
= Dealer Payment History, dated 8 March 2000, showing a payable to Toromont for
$187.195.00 and a net financed amount of $186,395.00

9. Classification of the Assels

The actual subjective use to which the assels are put by tha debtor dictates whet]_1§r the
assets will be dassified as inventory, equiprnent or consumer goods. In this regard, it is the
opinlon of the Trustee that the Timberjack 610 was held by HEL for sale or lease and as
such, forms part of the inventory of HEL (s, 2(x} of the PP3SA).

“The use to which the Asset was put by Noble has not been determined, nor has the Trustee
attempted to make any such determination.

10. Application of the PPSA

By operation of 5.4 of the PPSA, the Chattel Mortgage between CFSL and Noble contains
an appropriate charging clause and qualifies as a security agreement govemed by the
PPSA. As a result of the unauthorized disposition of the Asset io HEL by Noble and by
operation of 5.29 of the Act, CFSL's security inferest continues in the Asset (as held by HEL)
and the PPSA governa CFSL's rights in the Asset. -

The Trustee presumes that the sale (i.e. frade-in) of the Timberjack by Nobel to HEL was
not a sale In the ordinary course of business of Noble so as to allow HEL to take the Asset
free of CFSL’s security inferest (s.31). This assumption is based on the Trusfee’s
understanding that Noble's business does not include the sale or rental of heavy equipment,
however the Trustee has not been provided sufficient information on Noble's business and
- its relationship with CFSL to make a definitive determination in this regard. As mentioned in
Hem 7 abave, CFSL has siated that they did not expressly or impliedly autharize the trade-
in of the Asset. The Trustee has not been provided any evidence of this fact, but has



accepted CFSL's assaertion for the purposes of making thls Final Determination.

11. PRE-PPSA/ Transitioning Issues

Not applicable in this instance as the transaction between CFSL and Noble fook place
in 2000 and was therefore subsequent to the coming into foree of the PPSA in the
Province.

12. Perfection

Section 20 of the PPSA holds that there are twa required elements to a perfected security
interest in collateral, regardiess of the order of occurrence. There must be:

(1) attachment in accordance with section 13, which requires:

1. . Value must be given. Value is defined in s. 2(it) to include any
consideration sufficient to support a simple contract However, a
sacured party need not have aclually advanced the loan funds or the
purchase money credit in order to satisfy the value requirement of
section 13. Value is given as soon as a secured party makes a
birding commiiment to exiend the loan or purchase money credited to
the debtor.’

2. The debtor must have rights in the collateral; and

3. There must be a secunty agreement that meets the requirements of s.
11.

(i) a perfection step in accardance with section 25 (perfection by possession) or
section 26 (perfection by registration of a financing statement in the Perscnal
Property Registry (the “PPR").

Is there aftachment?
M Vvalue given?

YES CFSL has provided a Dealer Payment History showing an account payable to
Toromont and a net financed amount of $186,395.00. This comesponds with the amount of
the Pramissory Note between Noble and CFSL.  This is sufficient evidence that CFSL did
provide value to Noble in @xchange for the security interest in the Asset.

With respect to the transaction between HEL and Noble, the Trusies has been provided with
an invoice from HEL evidencing the trade-in and a copy of a chegue from Nobls to HEL.

' C. Walsh, An Introduction to the New Brunswich Persoral Frapergy Aet, (1995) ot p.53,



() Rights in the collateral?

YES Both Noble and HEL held possession of the Asset, and any real right in the
collateral that the debtor may have, including but not limited fo, a right of possession is
sufficient to meet the requirements of s. 13.2

Note: For the purposes of expressing an opinion with respect to HEL's rigl'!ts ip the
collateral, the Trustee has not made any determination with respect to HEL's title in the
collateral at issue nor with respect to the lawifulness of HEL's possession thereof.

(i) Have the evidentiary requirements of 5. 11 been met?

YES As bebwsen CFSL and Noble, the evidentlary requirements of s. 11, required
for attachment, are established by the Chattel Mortgage and Promissory Note. Specifically,
in accordance with s.11(1)(b), this agreement is in writing, has been signed by Noble as the
debtor and provides an adequate description of the collateral that is secured.

Is there a peffectian sten? -
NO

CFSL did register their security interest in the Timberjack, while it was in the hands of Noble,
on the PPR. Registration number 110551 contains the following information:

= General Description of Coltateral: "One (1) 1998 Timberjack 610, S/N 993395;
One (1) 1998 Catempillar 320BL, S/N 8CR02773; One (1) 1997 Caterpillar 320BL,
S/N 6CR0O0647, complete with One (1) 1997 Fabtek 18" R2000 Processar, S/N
0897021; One (1) 1998 Timberack 1010B, S/N 106019; One (1) 1998
Timbergack 6088, S/N 887291." .

« Serial Numberad Gollatoral: “1898 Timberjack 610 (s/n 993395); 1998
Catemplilar 320BL (s/n 6CR02773); 1997 Catemillar 320BL (s/n GCROD647); 1998
Timberjack 1010B (s/n 106019); 19898 Timberjack G08B (s/n 987291); 1997
Timberjack 810 (s/n 983200); 1999 Timberjack 608B (a/n 10BA1043).”

By operation of .26 of the PPSA, this registration qualifies as a perfection step with respect
to CFSL's security interest in the Timberjack. What constfitutes an appropriate description
of coliateral comes from 55.23-24 of the Regulations. In particular, in accordance with
5.23(1)(e) of the Regulations, items of inventory must be described in accordance with
s24(1) and s.24(2). It iz the opinion of the Trustee that the collateral description in the
above-noled financing statement does satisfy these requirements, :

Howavaer, _Section 52(2) of the PPSA requires a secured creditor to register a financing
statement. in the PPR within 15 daya of becoming aware that the debtor has digposed of the
collateral if the secured party wishes to avoid having Its security interest subordinated to

2 Ihid. at p.&4.



subsequent secured creditors of the debtor. CFSL has failed to register a financing
staternent naming HEL as the new debtor with respect fo the Assst. Counsel for CFSL
contends that CFSL was not aware of the disposition by Nobie urtil the banksuptcy of HEL
and at that ime were prevented from registering a financing statement because of the
automatic stay of proceedings under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-
3 ("BIA"). Neverheless, the Trustee notes that in a2 1993 decision, the Newfoundiand
Supreme Court, in Banknuptcy found that 5.69(1) of the BIA does not prevent a secured
creditor from fillng its security documents.® However, afier reviewing the order granted by
the Court on February 8, 2002 in response to HEL's application under the Companies
Credifors Amangement Act, R:S.C.-1985, c. C-36 (‘CCAA’) (the "inttial Order”), the Trustee
is of the opinion that the Initial Order stated that the right of any creditor to perfect or register
a security interest in HEL's properly was stayed for a period of 30 days (the “Stay”).* The

_ Stay was subsequently extended to April 47, 2002 by order of the Court on February 22,
2002 and was later extended indefinitely by the Recsivership Order issued by the Court on
March 13, 20025

Whila CFSL was stayed from amending its financing statement with respect to the Asset by
virtue of the Stay. it does nat alleviate the need for CFSL to make such an amendment to
perfect ite security interest in the Asset. The Initial Order provided an extension of any time

perods ralated to HEL or HEL's property equal to the length of the stay created by the Initial
Order. This extension was confirned and extended in the Receivership Order. Thersfore, if
CFESL did not discover the disposition of the Asset untl 13 March 2002 when the
Receivership Order was issued, the 15 day period in which it had to register the change in
debitor is effectively still unning. Should CFSL recelve parmission from the Court to amend
its financing statement to reflect the disposition of the Asset by Noble to HEL, CFSL's
security interest will be perfected.

13. Proceods

CFSL. is not making a ¢laim to the proceeds of the Timberjack; rather, they are looking
for ita return.

14. Additional Comments on Priorities

None

15. Auction Results

A Lobii .
rie Equipmment Lid /Equipment Labrie Liea. v. H, & Co. (109
* See paragraph 4(c). e v. Harvey & Co. (1993) 21 Cb.R. (3d) 281 (NF SC).

? See paragraph 37(a).



The 1998 Timberjack 610 (s/n 993295) was sold at the Trustee’s auction on July 12, 2002,
in Halifax, Nova Scofia. Net amount obtained (bid amount less LVG buyer's prermium) was
$95,000.00.
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: insolvency.pro
Taylor, Re (Manitoba Court of Queen’s Bench)

& CARSWELL

Taylor, Re

I tha Matter o= The Bankruptcy W of: Allyn Joyce Taylor

Citation! 1999 CarswellMan 238, 12 C.B.R. {4th) 139, 139 Man. R. {2d) 161, 14
P.P.S.A.C, (2d) 232

Gourt: Manftoba Gourt of Queen's Benqh
Judge: Registrar Goldboerg
Judgment: April 28, 1899
Year: 1997
Docket: Winnlpag Gentre BK 99.01-56394
Counsal: Richard Buchwsid, for Bank of Nava Scotia.
Leigh C. Taylar, for 4 Trustea k.
Subject:
[nunlvency
Corporate ond Corromercial

Personal property security — Scope of leglzlation — True lease versos sales financing — Lessor and lessee entered
into mgroement to lease motor vehicle for 24 months « Lessor assigned its interest in agroenent to bank — Lesses made
assignment in 4 bankruptey # and 4 trustee ¥ tnok possession of vehicle — Bank filed proof of claim in ¥ bankruptey ¥ -
— % Trustos I disallowed ciaim on ground that lease contalned option 1o purchase and thus constivuted scourity agreement
rather than tue lease — Bank appealsd — A Appea) # allowed — Lepse ctated that option Lo purchase not available @
persons intcnding to uxe vehicle for peisanal, family or household uss — Lessee selected both business use and
personal/family/houschold use options -- Sclection of busihess uac option meant that leasc did contain optien to purchasze -
- At end of lease lesses would still have to pay 513,702 to buy vehicle — Purchase price net mominal — Lesses contracted
1o pay anly for nge of vehicle — Transaction constlituted trus leaze end ot zecurity agreement

Cases conaiderad by Reglstrar Goldberg:
Crown Coriridge Corp,, Re {(1962), 220 F. Supp. 914 (UL.S. Dist. Ct. 5.1, N.Y.} - considernd

Mitsui & Co. (Canads) v. Royal Bank, 32 CB.R. (30) 1. 130 N-R. 161, 123 D.L.R. (4th) 449, [1995] 2 S,C.R, BT,
[42NSR. (2d) 1. 40ZALR. 1 (5.C.C) — considered

MTC Leasing V. National Bank Leasing Inc.. 120 Mun, R, (2d) 108, [1997] 9 W.W.I, 228 49 CRLR, (%) B7. 12

EPEAC (319 34 B LR (24) 20 (Man. .B.) — considered
Ontario Equipment (1976) Led, Re (1981), 33 OR, (2d) 648, 1 PP S A.C. 303, 4RL R 113 3IBCRE (M5

120,125 D.L.R. (3d) 321 {Ont. Bkiey.) -~ considered

Statutes considared:

hitp:/fwwrw.ecarswell. com/getdoc?Documentld=CaseLaw% 5F64908 7&DocIndex=1&Sessi... 2/21/2003
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Cand Bankrupicy ¥ and Insolvency dct, R.5.C. 1985, c. B-3

' . .
WLEW Lo unnGik

5. B1{1) — referred to
N.5.Conditional Sales Act, .S M8, 1989, ¢. 34
Generally — refemed to
5. 2(1){b) "conditional sale" (i) — referred Lo
Man. Personal Property Security Act, REM. 1987, . P35; C.CSM., c. P35
£, 2(u) — considered
Out Personal Property Security Act, R.5.0. 1990, ¢ P10
Generally — referred to
4 APFEAL ¥ by bank from % disallowance of claim F by € trustes
Reglstrar Goldberg:
1 InFebruay, 1998 McPhillips Lincoln Mexeury Sules ("the lcasor™) entered into a leass agreement wilk
Allyn Joyes Toylor (“the lessee"), whereby the lessec agreed to lcase a 1997 Ford Ranger vehicle for twventy-

four months. The lessor assipned its interest in the agresment to the Bank of Nova Scotia (“the bank™).

2 In September, 1958 the lessee made an assignment in € bankruptey P. The 4 trustee k took posgession of
the vehicle.

3 The bank filed a proof of claim (property) pursuznt to s. 81(1) of The 4 Barkrupicy ¥ and Fnsolvency Act,
BE.C. 1985 ¢.B-3, demanding retus of the vehicle from the 4 trustee F. The basia of the demand was that the
lease agresment was a 1rue lease and not 2 financing loase. The £ trustee P disallowed the claim on the basis
that the lease contuined an option to purchase and thus constituted a security agreement. Beceuse the bank had
not registered o financing agreement regarding the leass, the 4 trustee M's positon was that the lease was an
unperfected security intersat which was subordinate to the interest of the 4 irustes).

4  The bank appealed the 4 trustee Ms disallowance of the proof of claim The resohition of the bank's
4 appea! ¥ from the 4 trustee Ms disallowance s on whether The Personal Property Securify Act, R.5.M.
1987, 0.P35 (and the registration requirtments contained therein) apply to the lease.

5 Section 1 of The Personal Property Security Aot states:

2. Suhject to subzection 3(1), thiy Acl applies

(n) to overy tronsaction without regard to its formn and without regard fo the person who hag title to the
collatera!l that in subetange creates a security interest including, without lirniting the foregoing,

() a chattel mortgage, conditional sale, equipment trust, floating charge, pledge, must deed or
‘trust receipt, and ’

(i) an assignment, lease or consignment intended a5 security;

6i  The issuc is whether the lease was intended to secure a conditional sale (as the € trustee # contends) or a
true leisc wherehy the lessee simply paid for the use of the vehicle for a period of time (2a the bank contends).

http://woww.ecarswell.com/getdoc?DocumentId=~CaseLaw%5F649087&DocIndex—=18Sessi... 2/21/2003
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7 The Personal Property Security Act does not define which lease transactions are infended as security. The
coutt must ascertain the intention of the parties al the: time the agreernent was made. To this end, (he ceurt will
constme the agreemcnt itself. While extrinsic evidsnce may be admissible on the issue of the napire of the
transaction, none was offercd in this eage.

The € Legal Testk

8 The provisions of The Personal Property Security Act (Ontavio) ax (0 which transactions are covered by
the Aet are the same a5 thoge in section 2 of the Manitobe statuts. Therefore, Ontario cases are helpful in
interpreting the Manitoba statate.

9 [n Re Ontario Equipment (1976) Lid. (1981), 1 PT.S.AC 303 (Ont. Bldcy.), Henry, J. stated:
The critical Issue in every casc is the intention of the parties and this depends upon the fets of the case. (at 306)

10 He applied the followiag test from Re Crown Cartridgs Corp., 220 F_ Supp. 814 (115 Dist. Ct 8D,
N.Y. 1962): ’

“The test in detsrmining whether an agreement is a truc Jense or @ conditional sale iy whether the opiion to purchase
at the end of the lease term is for 2 substantial awm or o nominal emoupt.... If the purchase prics bearga
resermblance to the fair market price of the property, then the rental payments were in fact desipnated to be In
compensztiun for the use of the property and the option is recognized as & real anc. On the other hand, where the
price of the option o purchase is substantially less than the {air market value of the leased cquipment, the [ease
will be construed as a mere cover for an agreement of conditional sale,...(at 306)

t1  This test has been applicd in Manitoba in MTC Leasing v. National Bavk Leasing Inc. (19971, 12

P.P.5.A.C, (2d) 319 (Man Q.B.).
Tha Facts

12 The bank's Grst argupsent was that the lease did not contain aa option to purchase. Paragraph § of the
Ieage states:

. Option to Purchase

You shall have the ficst option to purchass the vehicle 2t the scheduled end of this Lease for §13702.00 if at that
time you are not in default. ¥ou must notify the L.essor na later than (30) thirty days prior to the end of the Lease
if you want fo purchese the vehicle. Upon payment in cash of the purchase option price, plus all applicable taxes
and fees, title of the vehicle will be transtéced to you. The option to purchase is not available to individuals
intending to use the vehiele for personal family or household use in Manitoba,

13 ‘The lessee selected both the business use and personel/family/household usc options. The argument on
tehalf of the bank iz that the selection of the personal/famity/honschold use aption disqualified the leasee from,
exercising the aption to purchase,

14 The altcrnative interpretstion of pavamaph & of the lease is that while the s¢lection of
personal/family/honsehold nse would not qualify the lessee to exercise the option, the selection of business use
would. Put another way, by contracting for business use as well as porsonal/inily/honsehold use, the lessce
qualified to exercise the option to purchase. The latter interpretation is consistent with other provisions in the
agrearnent; the insertion of an option to purchase price in paragraph 8, and the marking (with an X) of “with
l_:ption to purchase" (rother than "without option to purchase") at the top of the document. The latter
interpretation nlso makes commereial sense because the lessor is more likely to be willing to commit to an

pption to purchase price if the vehicle is being leased for a heavicr use (fhat i3 business nse), rather than for the
usually lighter persanal use.

15 I therefore conclude that the lease did contain an option to purchasc. Howcver, that is not the end of the

inquiry. "I'he next step is 1o consider whether the aption to purchasze price at the end of the lease is for a
nominal or & subztantial ammount. i

http://www.ecarswell.com/getdoc?Documentld—CaseLaw%5F649087&DocIndex=1&Sessi... 2/21/2003



]
[—

View Document ' P46 & UL 4

{6 The lessor paid $4,040.00 down (this included the first monthly payment of $280.00) and was obligated
for 23 mors monthly payments of $280.00 each, or $6,440.00. After 24 months, the lesses, h:uvm,g paid over
$10,000.00, would still have to pay $13,702.00 more to buy the vehicle. The purchase price iz not nominal Tt
is eubstantial. I therefore conclude that the lessee ouly contracted to pay for the use of the vchicle. The
nmosaction i€ a true lease, nol intended as security, and not subject to the provisions of The Persanad Property
Security Act.

17 Before concluding these reasons 1 should noto that the € trustes P relied on Micswl £ Co. (Canadu) v.
Royal Bank, [1995) 2 5.C.R. )87 (5.C.C.) in suppmt of the argument that the pgreement wae a conditional
sale. In that case, the Supreme Court of Canada held that aoy leaze containing an option to wurchase falls
within the scopc of The Conditional Sales Act R.S.N.5. 1980, c.84 ropardless of whother the option is to be
exercised at a nominal Emosnt o at fair market value. However, that case tnmed on he provision in the Neva
Seofia slatute which defines a conditional sale as “any contract for the hiring of poads by which it is agreed
that the hirer shall become, of have the option of becoming, the owner of the goods npan full compliance with
the terms of the contract”.

15 There is no qualifying provision in the Nove Scatin statute (ag there is in the Manitoba statntc) that the
lease be intended as security. In Nova Scotia, if the leasc contains an option to purchase, it falls within the
dcfinition of a conditional sale. Because of provincial variations in the treatment of leases, the Mirsi decision
15 ot applicable in Manitobn,

19  Major, 1. notcd at pam 15 of the majority decision in Aditsui:

The Act by its terma ia applicable to leases which contaln an option to yurchase. This is different from the more
modern Fersonal Property Security legislation curremtly enacted in many of the provinces. That legiclation ie based
on art. 9 of the Americon Lnifirm Commercial Cade, and deals with concepts such as “security interest” and
"eecurity agresment” which are foreign to the Conditional Sales Aet. The issue of whether s lease is intendad by
way of aecurity or whether it is in substmes a sacurity agreement arises under Personal Property Security
legigtation. Cases daclded under personal Property Secuniy legislation have no applicstion fo the cnse af bar as
this 4 appeal P tums on the provisions of the somewhat antiquated Conditional Salas Aet.

Conclusion

20 The € appenl F of the % trustee ¥ is allowed. The bank shall have its costs of $350.00 payable from the
catate. :

4 Appeal allowed.

Copyright @ CARSWELL, » Division of Thomszon Canada Lid. or ks Lcensors. All rights resarverd,

http:/fwww . ecarswell com/getdoc?Documenfld=CaseLaw¥%51°649087 &DocIndex=1&Sessi... 2/21/2003
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Date of Document: 2002 0621
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Background

[1] Hickman Equipment (1985) Limited (“Hickman Equipment™) was granted
protection against its creditors by an Order of this Court dated February 7, 2002
(“Initial Order”) made pursuant to the Companies’ Creditors Arrangement Act,
Chapter C-36, Revised Statmtes of Canada, 1985, as amended. The plan of
compromise or arrangement of Hickman Equipment did not come to fruition with the
result that Hickman Equipment consented to an application by one of its creditors that
a Receiving Order issue against it pursuant to the provisions of the Bankruptcy and
Insolvency Act, Chapter B-3 of the Revised Statutes of Canada, 1985, as amended,
and that a Court appointed receiver (“Receiver”) be appointed pursuant to Rule 25 of
the Rules of the Supreme Court of Newfoundland, 1986, under the Judicature Act,
‘RSN, 1990 ¢. J-4 (“Receivership Order™). The Receivership Order was dated March
13, 2002 and filed March 14, 2002.

[2]1 IntheReceivership Order PricewaterhouseCoopers Inc. was appoinfed Receiver
over all the “Assets™ of Hickman Equipment. The term “Assets™ was defined in the
Receivership Order as “all of the property, assets, entitlements and undertaking ... of
Hickman Equipment wheresoever situate including without limitation all property assets
and undertaking comprised in the term ‘Property’ as such term is defined in the Initial
Order.” “Property” was defined in the Initial Order to be “any present or future
property, assets and undertaking of [Hickman Equipment], including any property held
in whole or in part, directly or indirectly, by [Hiclanan Equipment] as principal, agent
or nominee, beneficially or otherwise.™ '

[3] By a further Order dated May 14, 2002 and filed May 16, 2002, this Court
approvec_l a plan for the disposition of Hickman Equipment by PricewaterhouseCoopers
as Receiver (“Realization Plan™) and authorized PricewaterhouseCoopers Inc. to

.. procead with the implementation of that Realization Plan. Under the Realization Plan

the Receiver was authorized to enter into a confract with LVG Auctions providing for
the sale of the heavy equipment assets and property of Hiclkkman Equipment. That
Orde.x_' further provided that amounts received from the sale or otherwise from the
Rec:ewer’s dealing with or recovery of any of the Assets, net of any cost chargeable |
agamst the Asset, stand in the place and stead of the Asset maintained by the Receiver,
without prejudice fo any claim being advanced against such proceeds as could have
been advanced against the Asset, and any such claim against such of the Proceeds
would be subject to the same priorities as claims against the Asset.
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[4] - Notwithstanding the provisions of the Receiverghi;! Order arfd the D}'der
approving the Retilization Plan, the Court entertained applications by various creditors
claiming that certain Assets in which they claimed ownership or other interests pught
not to be included in the Realization Plan. In addition to the obvious mctl:n:re of
obtaining a possession claimed by the various creditors, there was an additional
incentive for creditors to have goods in which they claimed an interest exempted from
the Realization Plan so that the creditors claiming such goods might potentially .avmd
anty liability for a pro rata sharing of the cost of the receivership in accordance with the

Cost Allocation Plan also approved by this Court on May 14, 2002.

lar”

[5] Caterpillar is in a somewhat different position from other parties seeking to
obtain recovery of equipment from the Receiver in that Caterpillar did not have any
direct dealing with Hickman Equipment as a lender nor did it take security from
. Hickman Equipment over the heavy equipment it now seeks to recover (being a 1998
Timberjack, Model 610 Forwarder, Serial Number 993395 (the “Equipment’”)). This
is becaunse, in February 2000, Caterpillar provided financing to Noble’s Lumber Yard
Limited (“Noble™) in the amount of $186,395.00. As security for this indebtedness
Caterpillar and Noble entered into a Chattel Mortgage and Noble assigned the
Equipment fo Caterpillar. Caterpillar registered a financing statement in Noble’s name
as debtor pursuant to the provisions of the Personal Property Security Act, 5.N.
1998, ¢. P.-7.1 (the “PPSA™). In February 2002, Caterpillar claims it became aware,
for the first time, that Noble had traded in the Equipment to Hickman Equipment and
that Noble had parted with the possession of the Equipment without the permission of
Caterpillar, thereby breaching the terms of the Chattel Morigage and entitling
Caterpillar to immediate possession of the Equipment. Caterpillar wrote to Deloitte
and Touche Inc., the Monitor of Hickman Equipment appointed pursnant to the Initial
Order, and demanded immediate possession of the Equipment. The Monitor refused
to surrender possession of the Equipment to Caterpillar with the result that to date the
Equipment remains in the possession of the Receiver. Caterpillar therefore applied to
this Court for an order directing the Recejver to deliver the Equipment to Caterpillar.
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[6] All parties to the present application understood that this Court would enterfain
the present application and others of a like nature outside of the procedures established
ander the Realization Plan (and the Claims Plan collateral to it) where the
claimant/applicant could establish ownership to the equipment sought to be recovered
such that it wonld be appropriate that such equipment be exempted from the provisions
of the Realization Plan and the Costs Plan. Where it was not appropriate to exempt
such equipment from the Realization Plan, the equipment and any proceeds realized
from its deposition or sale thereof by the Receiver wounld become subject to the
provisions of the Claims Plan authorized under paragraph 10 of the Receivership Order
" which provided: '

“10. THE COURT ORDERS that ... the Receiver is hereby empowered ...
generally 1o do all things which may be reasonably necessary in order to
facilitate the development of a plan and procedural structure ... for the
determination of the legal and equitable rights of all creditors and claimants
including, without limitation:

&) to conduct such investigations and analyses of the Assets as may in its
judpment be necessary or advisabie to enable it to develop a plan for
the determination of the rights and entitlement of creditors to the
Assets or parts thereof, and presents such plan and to apply to this
Court for any direction or directions with respect to the preparation,
development or implementation of such plan, including the allocation
of costs of the entire process, (the “Claims Plan®).”

" [71 A two-step process utilizing the provisions of ss. 81 and 81.1 and ss, 128 and
3135 of the Bankmmptcy and Insolvency Act and s. 68 of the PPSA to determine the
interests of claimants in the Assets was approved.-

[8] Therefore the issue for this present application was simply to determine whether

it was appropriate to exempt the Equipment claimed by Caterpillar from the provisions
of these plans.
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[] The argument of Caterpillar essentially rested on two foundations as follows:
(1) Thatin its Chattel Mortgage Noble had covenanted as follows:

“The Mortgagor shall not use the property for hire and shall not, without the

congent of the Mortgagee, wit ESEESI0R O
ar interest in the pro or remove or cause or permit the

property to be removed longer than thirty (30) days from the district within
which the Mortgagor maintains its head office on the date hereof as
hereinbefore recited.”; (emphasis added)

and

(2) Thatithad properly perfected its security over the Equipment pursuant {0
the PPSA and Noble, by reason of being in breach of the covenant not to
part with the possession or control of the Equipment, had thereby entitled
Caterpillar to recover possession of same. Because Caterpillar claimed
its security was the first registered security over the Equipment, it
asserted it had priority thereto and was entitled to possession thereof. In
its oral argument Caterpillar essentially put forward the proposition that
Hickman Equipment could not obtain any interest in the particular
Equipment by Caterpillar because it was aware of Caterpillar’s Chattel
. Mortgage at the time it took the Equipment in trade on a new piece of
equipment and therefore had constructive kmowledge of the specific
prohibition against Noble parting with possession of the Equipment or

selling it (as set out above). . '

[10] Under the PPSA Noble was clearly a “debtor” being indebted to Caterpillar.
Section 34(2) of the PPSA deals with a debtor transferring rights in collateral
notwithstanding a provision in 3 security agreement prohibiting such transfer or
declaring the transfer to be default, The section provides:

“The rights EIf a debtor in collateral may be transferred consensually or by operation
of law_ notwithstanding a provision in the security agreement prohibiting transfer or
declaring a transfer to be a default, but a transfer by the debtor does not prejudice the

rights of th? :-':amred party under the agreement or otherwise, including the right to
treat a prohibited transfer as an act of default.”
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[11] Clearly this section envisions and permits Noble to transfer an interest in the
Equipment to Hickman Equipment notwithstanding the specific provision of the Chattel
Mortgage prohibiting its transfer. By reason of the Equipment being traded in for a
new piece of equipment purchased from. Hickman Equipment, Hickinan Equipment
acquired an interest therein. - That interest fell within the definition of “Assets™ as
contained in the Receivership Order in that it was “property” or an “entitlement™ of
Hickman Equipment “as principal, agent or nominee, beneficially or otherwise™.

[12] Counsel for Caterpillar claims that if Hickman Equipment did obtain an interest
in the Equipment, it did so by fraud in that it arranged financing for Noble with GE
Capital Corporation which financing was sufficient to pay for the new equipment and
to pay out the outstanding balance owing by Nobie fo Caterpillar. However, GE
Capital Corporation paid the full financing praceeds to Hickman Equipment and
Hickman Equipment frandulently did not pay off Caterpillar. In addition Hickinan
subsequently obtained floor financing for the very same piece of equipment from John
Deere Credit Ine. for $135,000.00. Because of these frauds by Hickman Equipment,
counsel for Caterpillar contends that Hickman Equipment, being aware of the
Caterpillar security interest by reason of its alleged proper and prior registration,
received no interest in the property. Similarly because John Deere Credit Inc. received
its potential interest in the Equipment as a result of the fraud of Hickman Equipment,
it too received no interest in the Equipment.

Decision

{13] The PPSA creates a whole new ‘substance test” for chaiacteﬁz:ing fransactions
governed by the Act. Section 4 thereof states:

“4.(1) Subject to 3. 5, this Act applies

(a) to every transaction that in substance creates a security interest, “itianut
regard to its form and without regard to the person who has title to the
collateral; and

(b) without limiting the generality of paragraph (a), to a chattel morigage,
cnm:!iﬁonal sale, fixed charge, floating charge, pledge, trust indenture, trust
receipt, an assignment, a consignment, lease, trust or transfer of chattel paper
where they secure payment or performance of an obligation ...”
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1i is clear that the party in whom the title is actually vestedandmefcgrm_ofthe
transaction. are not to be relied upon in determining whether or not a security iterest

Exasts.

.[14] . In order to create an uniformity of approach the provisions of s. 34 of the PPSA
set out in paragraph [10] hereof dealing with the rights of a debtor in collateral to be
transferred notwithstanding provisions in a security agreement prohibiting that transfer,
make logical sense.

[15] Section 52(4) of the PPSA reenforces this conclusion in that it provides that
where a debtor’s interest in collateral is transferred by the debtor without the consent
of the secured party, then the secured party is required to register a financing statement
in the name of the transferee not later than 15 days after acquiring knowledge of the
name of the most recent transferee and the information required to register a financing
change statement.

[16] Al of these provisions make it abundantly clear that the old provisions of the
pre-PPSA types of security dealing with prohibitions against sale, refinancing, or
transfer of possession are no longer applicable. Therefore, even though Caterpillar had
no direct dealings with Hickman Equipment with respect to the subject transactions,
it has nonetheless become a creditor of Hickman Equipment by reason thereof. That
bemg the case, the Equipment claimed by Caterpillar must logically become subject to
the provisions of the Realization Plan, the Cost Allocation Plan and the Claims Plan.

[17]  The application of Caterpillar is therefore denied and the Receiver is authorized
to dispose of the Equipment in accordance with the provisions of the Realization Plan
with the proceeds thereof being subject to the provisions of the Costs Allocation Plan
and the Claims Plan. '

ce

James Smyth, Q.C., for Caterpillar Financial Services Limited.
Michael Harrington, Q.C., for John Deere Credit Tne.

Thomas Kendell, Q.C., for General Motors Acceptance Corporation.
_Gﬂ_‘uﬁ:'i'ey Spencer for Canadian Imperial Bank of Commerce.
Michael Drover for Noble’s Lumber Yard Limited.

Frederick Constantine for PricewaterhouseCoopers Inc.
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