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Court File No. CV-13-10370-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF SHS SERVICES MANAGEMENT
INC./GESTION DES SERVICES SHS INC. AND SHS SERVICES LIMITED
PARTNERSHIP

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47
OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S5.0. 1990, c. C,43, AS AMENDED

AFFIDAVIT OF DANIEL WESTREICH
(sworn on January 7, 2014)
I, Daniel Westreich, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

I. I am the Divisional Vice-President, Central Administration & Senior Corporate Counsel
of Sears Canada Inc. (“Sears™). I have personal knowledge of the matters to which I depose in
this affidavit. Where I do not possess such personal knowledge, I have stated the source of my

information and, in all such cases, do verily believe it to be true.

2. This Affidavit is sworn in support of Sears’ motion for an order (the “Receivership

Order”), inter alia:

(a) continuing the receivership of SHS Services Management Inc. / Gestion Des
Services SHS Inc. and SHS Services Limited Partnership (collectively, the
“Debtors”) pursuant to section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of the Courts of
Justice Act, R.8.0. 1990, c. C.43, as amended (the “CJA”), by appointing
PricewaterhouseCoopers Inc. (“PwC”) as receiver (in such capacity, the

“Receiver”) without security, of all of the assets, undertakings and properties
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(collectively, the “Property”) of the Debtors acquired for, or used in relation to, a

business carried on by the Debtors; and

(b) approving the Rental Portfolio Sales Process, substantially as described in the
Second Report to the Court of the Interim Receiver, to be filed (the “Second
Report™).

Background

3. Searsis a leading Canadian retailer. Sears’ department stores across the country offer a
broad range of merchandise and services, from apparel and home fashions to appliances. Sears’

head office is located at 290 Yonge Street, Suite 700 in Toronto, Ontario.

‘4. Pursuant to an Asset Transfer Agreement (the “ATA”) dated December 20, 2012, a
Branded Concession Agreement (the “BCA™) dated December 20, 2012, and related agreements
and transactions entered into with Sears, the Debtors sold certain products and services under the
Sears brand name, including: (i) a full suite of interior and exterior home renovations, repairs,
and other home maintenance services provided under the Sears brand name; and (ii) air
conditioners, furnaces, fireplaces and interior and exterior renovation related products. Copies of
the ATA and the BCA, without schedules, are attached hereto as Exhibits “A” and “B”,

respectively.

5. On December 13, 2013, pursuant to an order (the “Appointment Order”) of this Court,
PwC was appointed as interim receiver (in such capacity, the “Interim Receiver”), without
security, of all of the assets, undertakings and properties of the Debtors acquired for, or used in
relation to a business carried on by the Debtors, pursuant to section 47 of the BIA and section
101 of the CJA.

6. In connection with the Debtors’ application for the Appointment Order, I swore an
affidavit dated December 13, 2013 (the “December 13 Affidavit™), that set out certain facts that
were relevant to the Appointment Order. A copy of the December 13 Affidavit is attached
hereto as Exhibit “C”).
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7. On December 23, 2013, this Court issued an order (the “Amended and Restated
Appointment Order’”) amending and replacing the Appointment Order in order to, inter alia,

provide Sears with a limited exemption from the stay of proceedings.

8. It is my understanding based on my review of the Interim Receiver’s First Report to the
Court dated December 20, 2013, that since the Appointment Order, the Interim Receiver has,
inter alia: (i) issued notices of termination to certain employees of the Debtors; (ii) retained
certain employees of the Debtors on a temporary basis; and (iii) suspended substantially all

business operations of the Debtors.

9, In addition, Sears has worked with the Interim Receiver since the date of the
Appointment Order to commence portions of the Debtors’ business on an interim basis to permit
outstanding, but unfulfilled, orders to be completed and for the duct-cleaning and carpet-cleaning
parts of the business to operate. In order to ensure that the operation of these parts of the
business on an interim basis does not result in additional costs to the Debtors’ estates, Sears has
agreed to back-stop any losses resulting from the operations during the interim period, on an
aggregate basis, pursuant to a Backstop Agreement dated December 27, 2013 (the “Backstop
Agreement”). Pursuant to the Backstop Agreement, Sears has agreed to waive certain rights of
set-off during the interim period and to provide a backstop for any aggregate losses on an
unsecured basis. The Backstop Agreement is more fully described in the Second Report of the
Interim Receiver dated January 7, 2014. A copy of the Backstop Agreement is attached hereto as
Exhibit “D”.

Loans to the Debtors

10. In connection with, and following, the entry into the ATA, the BCA and related
agreements and transactions, Sears and Alaris Income Growth Fund Partnership (“Alaris”)
provided secured funding to the Debtors, pursuant to, infer alia, a Letter of Understanding (the
“Letter of Understanding ) effective September 30, 2013, that was entered into among, infer alia,
SHS LP, Sears, and Alaris, whereby Sears and Alaris would each provide term loans to SHS LP
in amounts up to $2,000,000, for a total term loan amount of up to $4,000,000, and SHS
provided a guarantees (the “Guarantee™) to Sears in connection therewith. Sears and SHS LP

subsequently entered in to a Loan Agreement (the “Loan Agreement”) dated October 31, 2013,
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and SHS provided Sears with an Acknowledgement and Confirmation of Security (the
“Acknowledgment ) on even date therewith. Copies of the Letter of Understanding, the
-Guarantee and the Loan Agreement are attached hereto as Exhibits “E”, “F” and “G”,
respectively. A copy of the Acknowledgment is attached as Exhibit “A” to the December 13
Affidavit.

11. The Debtors granted in favour of Sears, General Security Agreements, each dated March
2, 2013 (the “GSAs”), and Hypothecs on Moveable Property (the “Hypothecs”) dated March,
2013, and such security interests were perfected pursuant to security registrations made pursuant
to the Personal Property Security Act (Ontario) and other equivalent provincial personal property
security registries. Copies of the GSAs and Hypothecs and search results from provincial

personal property security registries are attached hereto as Exhibits “H” and “I”, respectively.

12. A Postponement Agreement (the “Postponement Agreement”) dated February 25, 2013,
was entered into among, infer alia, the Debtors, Sears, and Alaris, whereby Alaris agreed to
postpone and subordinate all debts, liabilities and obligations owed by the Debtors to Alaris in
favour of certain debts, liabilities and obligations owed by the Debtors to Sears. A copy of the

Postponement Agreement is attached hereto as Exhibit “J”.

13. On December 11, 2013, Alaris issued a notice of default under a Limited Partnership
Agreement dated February 25, 2013, between SHS and Alaris that was entered into in connection
with the ATA, the BCA and related agreements and transactions.

14.  As aresult of defaults by the Debtors under the Loan Agreement, on December 12, 2013,
Sears issued to the Debtors a demand letter and a Notice of Intention to Enforce Security
pursuant to section 244(1) of the BIA (collectively, the “BIA Notice™), receipt of which was
acknowledged by the Debtors’ counsel on December 13, 2013. Copies of the BIA Notice and

such acknowledgement are attached hereto as Exhibits “K” and “L”, respectively.

15.  On December 13, 2013, this Court appointed the Interim Receiver pursuant to the
Appointment Order.

16.  As at December 12, 2013, the indebtedness under the Loan Agreement owed by the
Debtors to Sears was $2,028,511.37.
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Receivership Order

17.  Pursuant to the Amended and Restated Appointment Order, the Interim Receiver’s
appointment is currently due to terminate on January 11, 2014. In order to provide for the
continued control of the Debtors’ Property by a receiver, Sears now seeks the Receivership
Order to permit the Receiver to take control of, and to take possession of, the Debtors’ Property,
so that the Property can be placed under the control of a court-appointed receiver for the benefit
of all stakeholders.

18.  As of the date hereof, the Debtors’ indebtedness to Sears has not been repaid and the
Debtors remain in default under the Loan Agreement. Sears, by virtue of its issuance of the BIA
Notice and the expiry of cure periods and notice periods in connection therewith, is entitled to
enforce its security in respect of the Debtors and to seek the appointment of the Receiver in
respect of the Property of the Debtors. PwC, the current Interim Receiver, has agreed to

continue to act as Receiver.

19.  Thereasons that supported the granting by this Court of the Appointment Order and the
Amended and Restated Appointment Order also support the granting by this Court of the

Receivership Order.

20. In order to maximize the realization of value for the benefit of stakeholders, the
Receivership Order will: (i) authorize, but not obligate, the Receiver to: (A) take possession of
and exercise control over the Property; (B) manage, operate, and carry on the business of the
Debtor; (C) disclaim any contracts entered into by the Debtors; and (D) sell, convey, transfer,
lease or assign the Property, pursuant to such order; and (ii) approve Rental Portfolio Sales

Process.

21.  The granting of the Receivership Order is in the interests of justice and is just,
convenient, and necessary for the protection of the Debtors, their estates, and the interests of

Sears and other creditors.
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Clements Affidavit

22. Michael Clements, the sole director of SHS, swore an affidavit on December 12, 2013

(the “Clements Affidavit”), in connection with the application for the Appointment Order. Sears

disputes certain of the statements made therein, but does not intend to respond fully to them on

this motion. Sears does, however, reserve all of its rights in this respect. For the purposes of this

affidavit, I do note the following facts:

(a)

(b)

In connection with the ATA, the BCA and related agreements and transactions,
SHS and Sears entered into a loan agreement dated March 2, 2013 (the “VTB
Loan Agreement”), whereby Sears loaned SHS $5,676,525.80." This loan is
referred to at paragraph 18 of the Clements Affidavit. At paragraph 23 of the
Clements Affidavit, Mr. Clements states that the amounts under the VTB Loan
Agreement “had matured and required payment”. Sears disputes the accuracy of
this statement, as the loan was not due at that time. Instead SHS elected to prepay
the loan on 2 days’ notice pursuant to the early payment option provided for in
section 5 of the VTB Loan Agreement. A copy of this notice is attached hereto as
Exhibit “M”. Upon receiving this notice, Sears was surprised by this election and
advised SHS that this action would place the Debtors in financial difficulty.
Alaris was also surprised by this decision and expressed the same concerns to
SHS. Nevertheless, SHS prepaid the loan and went on to experience financial
difficulty. The negotiations that culminated in the Letter of Understanding,
described above, began at this time. It is Sears’ view that the financial difficulties
of the Debtors stemmed from, inter alia, the unnecessary prepayment of the VIB

loan.

The initial capital to fund the Debtors was advanced in the form of approximately
$15,000,000 1n financing from Alaris and the approximately $5,000,000 VTB
loan from Sears. In connection with the ATA, the BCA and related agreements

and transactions, SHS agreed to maintain at all times a minimum of debt and

! In accordance with the terms of the VTB Loan Agreement, the amount of the loan was adjusted to reflect the final
purchase price of $5,344,763.66, as acknowledged in article 2 of the Acknowledgment (attached as Exhibit “A™ to
the December 13 Affidavit).
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equity of $18,000,000, observe certain other financial covenants and limit the
dividends to be paid to its principals. However, without notice to Sears, on the
very first day of its operations, SHS immediately paid dividends to its four
principals, including Mr. Clements, in the amount of $8,000,000, and repaid a
related party loan in excess of $500,000 (on behalf of Installation Services Org.
Ltd., a guarantor of loans made to the Debtors, which loans were also personally
guaranteed by two other principals, Paul Verhoeff and Stephen Verhoeff). A
copy of a direction from SHS showing this flow of funds is attached hereto as
Exhibit “N”. In June, 2013, Sears learned of these payments and noted SHS in
default. Though some funds were repaid into SHS, approximately $3,000,000
was not repaid into SHS by the principals. It is Sears’ view that the financial
difficulties of the Debtors stemmed from, inter alia, the payments made to its

principals.
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Conclusion

23.  Insummary, it is essential that the Receiver be appointed immediately to ensure that
there is no gap between the current interim receivership and the proposed receivership, so that
the Property remains safeguarded and protected. The Receivership Order will provide the
Receiver with the authority to preserve the Debtors’ business and Property so that maximum

value is realized for the benefit of stakeholders.

SWORN before me at the £l
of _lorontn ,inthe Prog/fn{f. of

@L,rl.e-p o onJanuary 7 ,2014.
% Do - (Sestid
A Commissidner for taking affidavits

D;:ﬁvIEL WESTREICH

iy

Sam Golder,
& Commissioner, atc., Province of
Ontario, while a Student-at-Law.

Expires August 26, 2018,
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This is Exhibit “A” referred to in the
Affidavit of Daniel Westreich
Sworn before me, this _L

day of January, 2014.

Sam Goider,

a Commissicner, etc., Province of
Ontario, while a Student-at-Law.
Expires August 26, 2016,
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ASSET TRANSFER AGREEMENT

Asset Transfer Agreement dated December 20, 2012 between Sears Canada Inc. (the

"Transferor”) and SHS Services Management Inc. (the "Transferee").

ARTICLE1
INTERPRETATION

Section 1.1 Defined Terms.

As used in this Agreement, the following terms have the following meanings:

"Accounting Standards" means accounting principles generally accepted in Cahada
as contemplated by the handbock of the Canadian Institute of Chartered
Accountants (the “Handbock”), as amended from time to time, applied on a
consistent basis and which incorporates International Financial Reporting Standards
under Part 1 of the Handbook for periods beginning on and after January 1, 2011,
and Canadian generally accepted accounting principles urntder Part V of the |
Handbook prior to January 1, 2011; if the Handbook contains more than one
recommendation as to treatment of a matter, the recommendation that shall
constitute Accounting Principles shall be the one most.appropriate in the context of
the Transferor. ' i

"Affected Employees" ineans the Home Services Employees who will, pursuant to
this Agreement, be provided with Offers of Employment by the Transferee.

"Affiliate" has the meaning ascribed thereto in National Instrument 45-106 as of the
date hereof.

"Agreement" means this Asset Transfer Agreement, as it may be amended, and all
Schedules to it.

"ARC" means a certificate issued by the Commissioner pursuant to subsection 102(1)
of the Competition Act in respect of the transactions contemplated by this
Agreement,

“"Assumed Liabilities" has the meaning specified in Section 2.11,
1Assumed Warranty Work" has the hlearﬁﬁg.s.ﬁe‘cified in Section 2.11(c).

"Authorization" means, with respect to any Person, any order, permit, approval,
consent, waiver, licence or similar authorization of any Governmental Entity having
jurisdiction over the Person. '

“BlackBerrys" has the meaning specified in Section 2.8(e).

"Branded Concession Agreement" means the Brarided Concession Agreement
between Transferor and Transferee dated of even date herewith.
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"Business" means the Transferor's business operating under the ‘Sears Home
Services/ Services résidentiels Sears’ banner, relating to the retail sale of goods for
installation in or about private residences as well as the provision of home-related
services to be conducted in private residences, but excluding -

@ services relating to home de]ivers,r of goods purchased in Sears retail
outlets (other than delivery of Products);

(ii) parts and services relating to repair of goods located in residential
housing (including, for greater certainty, parts and services relating to
repair of Products);.

(iii)  business conducted under the ‘Sears Floor Covering Centre / Centre
de revétements de sol Sears” banner; and

(iv)  any business related to fuel oil-powered equipment, including parts
and service related thereto.

"Business Books and Records" means copies of books, records, files and documents -

relating to the Business, including, without limitation, any books of account, ledgers,
journals, records of accounts receivable and payable, cost and pricing information,
inventory records, maintenance asset history records, blueprints, drawings, technical
papers, business reports, plans and projections, credit information, files, lists, data.
and other information relating to customers of and suppliers to the.Business, and
‘other correspondence; data and information in any format or media whatsoever.

"Business Day" meané-any day of the year, other than a Saturday, Sunday or any
day on which major banks are closed for business in Toronto, Ontario.

"Business Persondl Information" means (i) the Home Services Employee Personal
Information; (ii) information about an identifiable individual who is a customer of
the Business; and (jii) information about an identifiable individual who is one of the
Licensees or Contractors or who is an employee of any of the Licensees or
Contractors. '

"Closing" means the completion of the transaction of purchase and sale
contemplated in this Agreement. '

"Closing Cash Payment" has the meaning specified in Section 2.2.

“Closing Date" means March 2, 2013, if such date is at least one day subsequent to
the day on which all conditions precedent set forth in Sections 6.1 and 6.2 have been
satisfied or waived by the Parties (other than those that, by their terms, cannot be
satisfied until the time of Closing), or, if such conditions precedent have not been so
satisfied or waived at least one Business Day prior to such date, the last day of the

Fiscal Month (as such term is defined in the Branded Concession Agreement) during

which such conditions are satisfied or waived as aforesaid, or, in any event, such
earlier or later date as the Parties may mutually agree in writing.
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"Closing Time" has the meaning given in Section 7.1,

"Commissioner" means-Commissioner-of Competition appointed under
subsection 7(1) of the Competition Act or a person designated or duly authorized
under the Competition Act to exercise the powers and perform the duties of the
Commissioner of Competition. -

"Competition Act" means the Competition Act (Canada) and the regulatlons
promulgated thereunder, as amended,

"Compehhon Act Clearance" means that with respect to the transactions

contemplated by this Agreement, either (a) (i) the applicable waiting period under
subsection 123(1).of the Competition Act shall have expired or shall have been
terminated under subsection 123(2) of the Competition Act, or the Commissioner
shall have waived the requirement to submit a notification pursuant to paragraph
113{(c) of the Competition Act, and (ii} the Transferee shall have received a No Action
Letter and the form of and any terms and conditions attached to the No Action
Letter are acceptable to the Transferee, acting reasonably; or (b) the Transferee shall
have received an ARC.

"Contracts” has the meaning specified in Section 2.8(f).

"Contractors" means the counterparties to the following agreements with the
Transferor with respect to the Business-only: “Sell, Furnish'& Install” agreements,
“Furnish and Install” agreements, and contracts regarding the installation of
Products and Services. :

"Customer Conl'racts" has the meaning specified in Section 2 S(f)

"Customer Deposit Value" means the total, as at the Closmg Time, of deposits
received by Transferor from counterparties to the Open Customer Contracts.

“Damages” means any actual losses, Habilities, damages or out-of—pocket expenses
(including reasonable legal fees and expenses, but excluding loss of profits and
special, indirect, consequential, punitive or aggravated damages) whether resulting
from an action, suit, proceeding, arbitration, claim or demand that is instituted or
asserted by a third party, including a Governmental Entity, or a cause, matter, thing,
act, omission or state of facts not involving a third party.

"Direct Claim" means any cause, matter, thing, act, omission or state of facts not
involving a Third Party Claim which entitles an Indemnified Party to make a claim
for indemnification under this Agreement.

"Distressed Inventory" means any mventory that.is dlstressed obsolete or damaged

“Employee Claims" means the claims, pendmg.clau:ns,.and potentlal clanns
referenced under Section 3.1(t).
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"Employee Plans" means all the employee benefit, fringe benefit, supplemental
unemployment benefit, bonus, incentive, profit sharing, termination, change of
control, pension, retirement, stock option, stock purchase, restricted stock rights,
stock appreciation, health, welfare, medical, dental, disability, life insurance and
similar. plans, programmes, arrangements or practices relating to the Home Services
Employees maintained, sponsored or funded by the Transferor, whether written or
oral, funded or unfunded, insured or self-insured, registered or unregistered.

"Employee Personal Information" has the meaning specified in Section 3.1(v).

"Environmental Laws" means.all applicable Laws and agreements with . |
Governmental Entities and all other statutory requirements relating to public health
or the protection of the environment and all Authorizations issued pursuant to such
Laws, agreements or statutory requirements.

"Estimated Customer Deposit Value" has the meaning specified in Schedule 2.2,

""Estimated Inventory Purchase Price" has the meaning specified in Schedule 2.2.

"Estimate;d Rental Equipment Purchase Price" has the meaning specified in
Schedule 2.2,

"Estimated Vacation Pay Accrual” has the meaning specified in Schedule 2.2. -
”E;st:imated Work In i’fogxess Price" has the meaning spéciﬁed in Schedule 2.2,
"Excluded Assets" has the meaning specified in Section 2.9.

"Furniture & Equipment Purchase Price" has the meaning specified in Schedule 2.2,

"Governmental Entity" means (i} any international, multinational, national, federal,
provincial, state, municipal, local or other governmental or public department,
central bank, court, commission, board bureau, agency ‘or mstrumentahty, domestic
or foreign, (ii) any subdivision or authority of any of the above, (iii) any stock
exchange and (iv) any quasi-governmenial or private body exercising any
regulatory, expropnaﬁon or taxing authority under or for the account of any of the
above.

"Hired Employees" means those Home Services Employees who become employees
of the Transferee effective at the Closing Time.

“Home Services Employees" means the following employees of the Transferor as at
the signing of this Agreement: Divisional Vice-President, Flome Improvements and
all employees of Transferor reporting directly or indirectly to him {other than
Director, Qil and all employees of Transferor reporting directly or indirectly to him
and other than the following six employees: National Installation Manager;
Installation Manager, BC; Installation Manager, Toronto; Senior Director, HVAC;

District Sales Manager, HVAC; Product Manager, In-Hone Service); plus the
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following three empIolyeesi District Operations Manage.r, Quebec; Associate Vice-
President, Digital Marketing, Home Services; and Manager, Home Services Finance.

"Home Services Employee Personal Information” has the meaning specified in
Section 5.9(2).

"Home Shows" has the meaning specified in Section 2.8(h).

"Home Shows Assumption Price" means the “Total Cost to Sears” as set out in
Schedule 2.8(h). ' ' o

"Indemnification Cap" has the meaning speciﬁed in Section 9.4(6).

“Indemnified Party" means a Party with indemnification rights or benefits under
Section 9.2 or Secticn 9.3, or otherwise under this Agreement.

"indemnifying Party" means a Party againsf ﬁfhich a- claim may be made for .
indemnification under this Agreement, including pursuant to Article 9.

"Intellectual Property" means domestic and foreign intellectual property rights,
including: (i) patents, applications for patents and reissues, divisions, continuations, :
renewals, extensions and continuations-in-part of patents or patent applications; i
(ii) copyrights, copyright registrations and applications for copyright registration; E
(iii) designs, design registrations, design registration applications and integrated
circuit topographies; (iv) trade names, business names, corporate names, domain
natnes, website names and world wide web addresses, common law trade~marks,
trade-mark registrations, trade mark applications, trade dress and logos; and (v) the
goodwill associated with any of the foregoing,

"Interim Period” means the period between the close of business on the date of this. b
Agreement and the Closing. ' . t

"Inventory Purchase Price" means the defareciated value, in accordance with
Accounting Principles, of the Working Inventory at the Closing,.

"ISO" means Installation Services Org. Ltd., an Alberta corporation that is an
~ Affiliate of Transferee.

"Laws" means any and all applicable (i) laws, constitutions, treaties, statutes, codes,
ordinances, orders, decrees, rules, regulations, by-laws, and (it} judgments, orders,
writs, injunctions, decisions, awards and directives of any Governmental Entity.

"Liabilities" means any and all liabilities, whether known or unknown, including,
without limitation, all obligations and other liabilities, whether absolute, accrued,
contingent, fixed or otherwise, or whether due or to become due.

"Licensed Areas" has the meaning specified in the Branded _C_.‘cSrice_ssion A_gre_e_ment.

"Licensee Confracts" has the meaning spemﬁed in Section 2.8(ij
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"Licensees " means the counterparties to the following agreements with the
Transferor with respect to the Business only: “Sears Carpet and Upholstery Services”
license agreements and “Sears Indoor Clean Air Services” license agreements.

"Lien" means any mortgage, charge, pledge, hypothec, security interest, assignment,
lien (statutory or otherwise), easement; title reténtion agreement or arranigement,
conditional sale, deemed or statutory trust, restrictive covenant or other. "

encumbrance of any nature which, in substance, secures payment or performance of

an obligation.

"Loan” means a vendor take-back loan granted by Transferor to Transferee, the key
terms of which are as set out in Schedule 2.3.

*Lean Documents” means the “Documentaton” as set out in Schedule 2.3.

"Material Adverse Effect’ means any effect that, when considered either

- individually or in the aggregate, is material and adverse to the financial condition of
the Business taken as a whole, except to the extent that the material adverse effect
results from or is caused by (i) worldwide, national or local conditions or
circumstances whether they are economic, political, regulatory or otherwise,
including war, armed hostlities, acts of terrorism, emergencies, crises and natural
disasters, (ii) changes in the markets or industry in which the Business-operates,

(iif) the announcement of this Agreement and the transactions contemplated by it,
(iv) any act or omission of the Business prior to the Closing Date taken with the prior
consent or at the request of the Transferee, (v} general economic, regulatory or
political conditions or changes, (vi) changes in the law or accounting standards,
(vii) compliance with the terms of this Agreement, (viii) the failure of the Business to
meet or achieve the results set forth in any interrial projection, (ix) military action or
any act of terrorism, (x) any natural disaster, {xi} any matter or event that is known
by the Transferee (or of which the Transferee has been notified} as of the date hereof,
or (xii} any matter set forth in the Schedules attached hereto.

"No Action Letter" means a written notice from the Commissioner confirmiing that
she does not, at that time, intend to make an application under Section 92 of the
CompetitionAct in respect-of the transactions contemplated by this Agreement.

"Non-Quebec Home Services Employees” means the Home Services Employees
who are not Quebec Home Services Employees.

"Non-Transferring Employees" means the Non-Quebec Home Services Employees
who, in accordance with the procedures set out in this Agreement, will notbe
provided Offers of Employment. -

"Notice" has the meaning specified in Secton 11.1.

"Notices of Continuation of Employment" means notices given by the Transferee to
Quebec Home Services Employees of the continuation of their employment with.
Transferee, on terms and conditions substantially similar, in the aggregate, to those

T T e e
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upon which such Quebec Home Services Employees are employed by the Transferor
at the time of the execution of this Agreement, conditional upon Closing and
effective at the Closing Time, substantially in the French and English forms attached
hereto as Schedule 5.11(4).

"Offers of Employment” means offers of employment by the Transferee to the
. Affected Employees on terms and conditions substantially similar, in the aggregate,
to those upon which such Affected Employees are employed by the Transferor at.the
time of the execution of this Agreement, conditional upon Closing and effective at
the Closing Time, substantially in the form attached hereto as Schedule 5.11(3).

"Open Customer Contracts" means Customer Contracts entered into prior to the
Closing Time for which Transferor’s work has not yet been completed at the Closing
Time,

"Ordinary Course of Business" means an action taken by a Person where that action:

{a) is consistent in nature, scope and magnitude with the past practices of
such Person and is taken in the ordinary course of the normal, day~to~day
operatlons of such Persony; -

(b) - doesnot 1'equire authorization by the board of directors or.shareholders-of
such Person (or by any Person or group of Persons exercising similar
-authority) and does not require any other separate or special authorization
“of any nature; and

(¢)- -+ issimilar in nature, scope and magnitude fo actions customarily taken,
. without any separate or special authorization, in the ordinary course of the
normal, day-to-day operations of other Persons that are in the same line as
such Person.

"Parties" means the Transferor and the Transferee and any other Person who
becomes a party to this Agreement.

"Permits" means all pemﬁﬁ, licenses, approvals, consents, registrations and
qualifications relating to the Business required by any Governmental Authonty or
by any Person.

"Permitted Liens" means

(1) easemeﬁts,. encroachments and other minor imperfections of title
which do not, individually or in the aggregate, materially detract
from the value of or impair the use or marketability of any real

property,
(if)  mechanics’, carriers’, workers’, repairers’ and similar statutory liens

arising or incurred in the Ordinary Course of Business for amounts
- which are-not delinquent, or which are being contested in good faith

FONSLA LT
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by appropriate proceedings and which are not, individually or in the
) aggregate, mgmﬁcant, . .

(iii) zoning, enhﬂeme.nt, buﬂdmg and ol:her Iand use-regulations 1mposed
by governmental agencies having jurisdiction over leased property
which are not violated by the current use and operation of the leased

property,

(iv)  covenants; conditions, restrictions, easements and other similar
matters of record affecting title to leased property which do not
materially impair the occupancy or use of leased property for the
purposes for which it is currently used in connection with the
Business,

"Person” means a natural person, partnership, limited partnership, limited liability
partnership, corporation, limited liability corporation, unlimited liability company,
- joint stock company, trust, unincorporated association, joint venture or other entity
or Governmental Entity, and pronouns have a similarly extended meaning.

"Products and Services", "Products"-and "Services" have the meanings specified in
the Branded Concession Agreement.

"Purchase Price" has the meaning specified in Section 2.2.
*Purchase Price Certificate" has the meaning specified in Section 2:4(1).

"Quebec Home Services Employees" means the Home Services Employees who are
employed in the Province of Quebec.

"Rental Equipment” means equipment owned by the Business which is rented by
customers of the Business.

"Rental Equipment Purchase Price" means the depreciated value, in accordance
with Accounting Principles, of the Rental Equipment at the Closmg

"Sales Taxes" has the ' meaning specnfied in Section 2.5.

"Sears Trademarks" has the meaning specitied in the Branded Concession
Agreement,

"Source Revenue" means revenue obtained by Transferee from manufacturers and
suppliers of inventory purchased by Transferee in conjunction with the completion
of work-in-progress transferred to the Transféree at Closing.

"Tax Act" means the Income Tax Act (Canada), as amended.

"Fax Benefit" has the rheaning specifiéci in Section 9:4(4).
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"Tax Returns" means any and all returns, reports, declaratlons and elections, filed or
‘requlred to be filed in respect of Taxes.

"Taxes" means (i) any and all taxes, duties, fees, excises, premiums, assessments,
imposts, levies and other charges or assessments of any kind whatsoever imposed by
any Governmental Entity, and (ii) all interest, penalties, fines, additions to tax or
other additional amounts imposed by any Governmental Entity on or in respect of

. amounts of the type described in clause (i) above or this clause (ii).

"Terminated Employee" has the meaning specified in Section 10.1.

"Termination Pay Formula" means the formula used by Sears 1o determine the
Termination Payment for each Terminated Employee.

"Termination Payment Contribution" has the meaning specified in Section 10.1(2).
"Termination Payments" has the meaning specified in Section 10.1(2).

*Third Party Claim" means any action, suit, proceeding, arbitration, claim or
demand that is instituted or asserted by a third party, including a Governmental
Entity, against an Indemnified Party which entitles the Indemnified Party to make a
claim for indemnification under this Agreement.

"Transferee" means SHS Services Management Inc., a corporation incorporated
pursuant to the laws of Canada.

"Transferor" means Sears Canada Inc., a corporation incorporated pursuant to the
laws of Canada.

"Transferor Pension Plan" means the Sears Canada Inc. Registered Retirernent Plan, -
Financial Services Commission of Ontario Registration No. 0360065,

"Transferred Assets" has the meaning specified in Section 2.8.
"Vacation Pay Accrual" has the meaning specified in Section 2.11(d).

"Warranty Work" means the Transferor's warranty obligations to Transferor's
custorners related to Products and Services sold by the Business, in accordance with
the contracts with such customers and in accordance with applicable Law.

"Warranty Work Reserve (Non-HVAC)" means the reserve established by the
Transferor in accordance with Accounting Principles with respect to Warranty Work
obligations related to Products and Services sold by the Business that are not
heating, ventilation and air conditioning equipment.

"Working Inventory" means new inventory pertainirig to the Business which is still
in the original packaging, saleable at market margins and is not Distressed Inventory
or otherwise incomplete, reconditioned, altered, damaged, defective, non-functional,
discontinued or obsolete.

i
<
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"Work-in-Progress Price” means the amount that is the result of the following
formula: 5.532% of the total Customer payment-obligations (excluding Sales Taxes})
(including any amount of Customer Deposit Value) pursuant to the Open Customer
Contracts. .

Section 1 2 - Gender and Number.

Any reference ini this Agreement to gender includes all ge_nders Words m'lpor{mg
the singular number only include the plu:al and vice versa.

Section1.3 Headings, elc.

The provision of a table of contents, the division of this Agreement into articles and
sections and the insertion of headings are for convenience of reference only and do not
affect the interpretation of this Agreement.

Section 1.4 Currency.

All references in this Agréement to dollars, or to § are expressed in Canadian
currency, unless otherwise specifically indicated.

Section 1.5 Certain Phrases, etc.

In this Agreement (i) the words "including", "includes" and "include" mean
"including (or includes or include} without limitation", and (ii} the phrase "the aggregate
of", "the total of", "the sum of", or a phrase of similar meaning means “the aggregate (or
total or sum), without duplication, of". Unless otherwise specified; the words "Article" and
"Section" followed by a number mean and refer to the specified Artlcle or Section of this
A greement

Section 1.6 Knowledge.,

Where any representation or warranty contained in ﬂ'lIS Agreement is qualified by
reference to the knowledge of the Transferor or of the Transferee, it refers to the actual
knowledge (without further inquiry) of the appropriate employees and/ or officers of the
Transferor or of the Transferee, as apphcable, without personal liability on the part of any of
such individuals.

Section 1.7 Accounting Terms.

All accounting terms not specifically defined in this Agreement are to be interpreted
in accordance with Accounting Standards. e

Section 1.8 Schedules.
(1)  The Schedules attached to this Agreement form an integral part of this Agreement
for all purposes of it.

(2}  The purpose of the Schedules is to set out the qualifications, exceptions and other
information called for in this Agreement. The Parties acknowledge and agree that
the Schedules and the information and disclosures contained in them do not
constitute or imply, and will not be consh‘ued as:

R PRI PP
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(a) any representation, warranty, covenant or agreement which is not
expressly set outin this Agreement;

(b)  an admission of any liability or obligation of the Transferor;
(c) ©  anadmission that the information is material;

(d) a standard of materiality, a standard for what is or is not in the ordinary
. course of busiriess, or any other standard contrary to the standards
contained in the Agreement or

(e) an expansion of the scope of effect of any of the representations,
warranties and covenants set outin the Agreement.

3 Disclosure of any information in the Schedules that is not strictly required under this
Agreement has been made for informational puirposes only and does not imply
. disclosure of all mattets of a similar nature. Inclusion of an item in any section of the
Schedules is deemed to be disclosure for all purposes for which d1scIosure is
requlred under this Agreement.

4) The Schedules themselves are confidential information and may not be disclosed by
the Transferee unless (i) any such information is required to be disclosed pursuant to
applicable Law, unless such Law permits the Transferee to refrair from disclosing
the information for confidentiality or other purposes, or (ii) the Transferee needs fo
disclose it in order to enforce or exercise its rights under this Agreement.

Section1.9 - Statutes,’ ‘

'Except as otherwise provided in this Agreement, any reference in this Agreement to
a statute refers to such statute and all rules and regulations made under it, as it or they may
have been or may from time to time be amended or re-enacted.

Section1.10  Non-Business Days.

Whenever payments are required to be made or an action is required to be_takeﬁ on
a day which is not a Business Day, such payment shall be required to be made or such
action shall be required to be taken on or riot later than the next succeeding Business Day.

ARTICLE2 -
TRANSFERRED ASSETS, ASSUMED LIABILITIES AND PURCHASE PRICE

Section 2.1 Asset Transfer.

In consideration of payment of the Purchase Price, Transferor does hereby grant,
bargain, transfer, sell, assign, convey and deliver to T ransferee, and its successors and
assigns, good and valid right, title and interest in and to the Transferred Assets to have and
to hold such Transferred Assets to and for its and their own use forever.,
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Section 2.2 Purchase Price and Closing Cash Payment.

The "Purchase Price" means the Furniture & Equipment Purchase Price plus the
Inventory Purchase Price plus the Rental Equipment Purchase Price plus the Work In
Progress Price plus the Home Shows Assumption Price minus the Warranty Work Reserve
(Non-HVAC) minus the Customer Deposit Value minus the Vacation Pay Accrual.

The “Closing Cash Payment” means the Futniture & Equ1pment Purchase Price plus
the Estimated Inventory Purchase Price plus the Estimated Rental Equipment Purchase
* Price plus the Estimated Work In Progress price plus the Home Shows Assumption Price
minus the Warranty Work Reserve (Non-HVAC) minus the Estimated Customer Deposit
Value minus the Estimated Vacation Pay Accrual.

‘Section 2.3 Satisfaction of the Closing Cash Payment.

The Closing Cash Payment shall be satisfied by the Transferee delivering to the
Transferor the executed Loan Documents.

Section 2.4 Reconciliation of the Purchase Price.

(1) No later than 22 days after Closing (or such other time as agreed to by the Parties),
the Transferor shall deliver to the Transferee a certificate (“Purchase Price
Certificate”) setting out the Purchase Price, the amount of the Inventory Purchase
Price, Rental Equipment. Purchase Price, Work-in-Progress Price, Customer Deposit
Value, Vacation Pay Accrual as well as the Open Customer Contract Value, together
with the reconciled amount to the Closing Cash Payment (as well -as any amount
owing pursuant to Section 5.6(9)) owing by one Party to the other. .

(2)  No later than thelater of (i) 30 days after Closing; or (ii) five days after delivery of
the Purchase Price Certificate; the reconciled amount shall be paid by the Party
. owing to-the Party owed. Where the Transferor is the party owing, the reconciled.. .
amount shall be used to reduce the principal amount of the Loan, retroactive to the-
Closing. Where the Transferee is the party owing, the reconciled amount shall be
added to the principal amount of the Loan, retroactive to the Closing.

3) If the Transferee does not agree with the Purchase Price as provided in the Purchase
Price Certificate, the Transferee shall so inform the Transferor in writing within
fifteen (15) Business Days after the Transferee’s receipt of the Purchase Price
Certificate, such writing to set forth the objections of the Transferee in reasonable
detail. If the Transferee and the Transferor cannot reach agreement as to the
Purchase Price within fifteen (15) Business Days after notification by the Transferee
to the Transferor of & dispute, they shall forthwith refer the dispute to an accounting
firm of recognized standing in Canada and mutually agreeable to the Transferee and
the Transferor for resolution (the “Indeépendent Accountant”). If the Transferee and
thie Transferor are unable to agree on the accounting firm that should servé as the
Independent Accountant, then, no Jater than 15 Business Days after the first Party
notified the other Party of its choice of Independent Accountant, each of the
Transferee and the Transferor shall select a representative from the proposed
accounting firm selected by if, and those two individuals shall select.a third
accounting firm of recognized standing in Canada (other than a firm which serves as
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the accountants or independent auditors of either of the Parties or any of its
Affiliates) that shall serve as the Independent Accountant. If ane of the Parties fails
to select such a representative within the time set out therefor in the previous
sentence, then the choice of Independent Accountant shall be made solely by the
representative that was duly designated within the time provided therefor. The
Independent Accountant shall offer the Parties the opportunity to provide written
submissions regarding their-positions as to the amount of, and computation of, the
Purchase Price, which written submissions shall be provided to the Independent
Accountant, if atall, no later than ten (10) Business Days after the date of referral of
the dispute to the Independent Accountant. The determination of the Independent
Accountant shall be made as an expert and not as an arbiter and shall be based solely
on the written submissions by the Parties and their respective representatives, and
the determination shall not be by independent review. The Independent Accountant
shall deliver a written report resolving only the amount of the Purchase Price and
setting forth the basis for such resolution within twenty (20) Business Days after the
Parties have submitted in writing (or have had the opportunity to submitin writing
but have not submitted) their positions as to the amount of, and computation of, the
Purchase Price, In preparing its report, the Independent Accountant shall not assign
a value to the Purchase Price other than one submitted by the Transferee, on the one
hand, or the Transferor, on the other hand. The decision of the Independent
Accountant under this Section 2.4(3) with respect to the Purchase Price shall be
deemed final and conclusive and shall be binding upon the Parties, In addition,.if
the Transferee does not object to the Purchase Price within the fifteen (15) Business
Day period referred to in the first sentence of thig Section 2.4(3), the Purchase Price
as set forth in the Purchase Price Certificate shall be deemed final and conclusive and

binding upon the Parties,

The Transferee shall be entitled to have reasonable access to the books and records of
the Transferor and the work papers of the Transferor prepared specificaily in
connectiori with the Purchase Price Certificate and, upon reasonable prior notice,
shall be entitled to discuss such books and records and work papers with the
Transferor and those persons responsible for the preparation thereof,

The Transferee and Transferor shall pay their own respective costs and expenses .

“incurred in connection with the matters described in this Section 2.4, provided that

the fees and expenses of the Independent Accountant selected to calculate the
Purchase Price pursuant to this Section 2.4 shall be borne entirely by the Party
whose assertion regarding the Purchase Price is not seIected by the Independent
Accountant.

Section 2.5 Source Revenue.

No later than 15 months after Closing (or such other time as agreed to by the

Parties), the Transferee shall deliver to the Transferor a certificate setting out the Source’
Revenue, and the Transferee shall pay the Source Revenue to the Transferor by wire transfer
of immediately available funds. '
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Section 2.6 Sales Texes.

All amounts payable by Transferee to Transferor pursuant to this Agreement do not
include any value-added, sales, use, consumption, multi-staged, personal property,
customs, excise, stamp, transfer, or similar taxes, duties, or charges, (collectively "Sales
Taxes"). If Transferor is required by law or by administration thereof to collect any

- applicable Sales Taxes from Transferee, then Transferee shall pay such Sales Taxes to
Transferor concurrent with the payment of any consideration payable pursuant to this
Agreement, unless Transferee qualifies for an éxemption from any such applicable Sales
Taxes, in which case Transferor shall accept, in lieu of payment of such applicable Sales
Taxes, delivery by Transferee of such certificates, elections, or other documentation required
by law or the administration thereof to substantiate and effect the exemption so claimed.
The Parties will use commercially reasonable efforts in good faith to minimize any Sales
Taxes payable under the Excise Tax Act (Canada) and similar acts in other jurisdictions on
or before the Closing Date by, among other things, making such elections, providing such
purchase exemption certificates and taking such steps as may be provided under such Laws

. (including inaking a joint election in a timely manner under Section 167 of the Excise Tax
Act (Canada). In the event the Canada Revenue Agency does not accept in whole or in part

the election made under Section 167 of the Excise Tax Act (Canada), the Transferee shall pay

to the Transferor, in addition to any amounts payable by the Transferee under this

Agreement, all Sales Taxes payable pursuant to the Excise Tax Act (Canada) on or in respect
of the property and services supplied hereunder and shall indemnify and save harmless the
Transferor from any penalties and interest which may be payable by or assessed against the

Transferor under the Excise Tax Act (Canada) as may be reasonably requested by.Transferee -

or Transferor in connectlon with the Closing.

Section27  Income Tax Act Section 20(24) Election.

The Transferor and Transferee shall, in accordance with the requirements of the
Income Tax Act (Canada) and any applicable equivalent or corresponding provincial tax:
legislation, make and file, in a timely manner, a joint election to have the rules of subsection
20(24) of the Income Tax Act (Canada), and any equivalent or corresponding provision
under applicable provincial tax legislation, apply to the obligations of the Transferor in
respect of undertakings which arise from the operation of the Business and to which
paragraph 12(1)(a) of the Income Tax Act (Canada) applies.

Section 2.8 Transferred Assels,

The Transferred Assets consist of the property, assets rights and interests of the
'Transferor in the following only (collectively, the "Transferred Assets"):

_(a) - Inventory. Allof the Business’s inventories held for resale or lease to
customers in the Ordinary Course af Business, including (a) all Working
Inventory and; (b) all Distressed Inventory.

(b) Rental Equipment. All of the Business’s heating and cooling equipment
(including water heaters) leased or rented by customers of the Business.

()  Work-in-Progress. All of the raw materials, work in process, spare parts,
finished products, wrapping, supply and packaging items, manufacturing
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supplies, and all other materials and supplies used or consumed in the
production of finished goods.

Furniture & Equipment. All chattels {other than computer or felephone
equipment) used in the Business and located in Licensed Areas or in
premises-leased or sub-leased from Transferee under leasing agreements
effective at Closing, including office supplies and similar materials.of ...
Transferor used in the Business containing Sears Trademarks,

BlackBerrys. Provided the conditions in Section 5.14 are met, all
“BlackBerry” branded hand-held communication devices assigned to and
used by Hired Employees just prior to the Closing Time, and the
teIephone numbers associated therewith (“BlackBerrys”). '

Con tmcts All of Transferor's right, title and mterest inand toall contracts,
agreements, instruments and arrangements at the Closing Time with @
customers of the Business (“Customer Contracts”); (ii) Contractors; and
{iii) Licensees (“Licensee Contracts”)(but the Transferred Assets shall not

. include any right, title or interest in Intellectual Property of the licensor in

the Licensee Contracts) (collectively, the “Contracts”).

Customer and Contractor Information. Copies of all files, lists, data and other
information relating to customers of the Business and relating to Licensees
or Contractors at the Closing Time. -

Home Show Booths & Exhibition Space. All of Tansferor’s right, title and
interestin and to all contracts, agreements:and arrangements at the
Closing Time in respect of the exhibition shows set out at-Schedule 2.8(h),
as well as three exhibition booths constructed by Transferor for use at such
shows (“Home Shows").

Warranty Rights. All warranty rights against manufacturers or suppliers
relating to any of the Transferred Assets,

Excluded Assets,

Notwithstanding anything in this Agreement to the contrary, the following assets,
properties, rights and interests of Transferor (the ”Excluded Assets”) shall be excluded from
and shall not constitute the Transferred Assets: '~

(@)

(b)
(©
(d)

Cash. All cash, certificates of deposits, bank deposits, commercial paper,
treasury bills and other cash equivalénts of Transferor.

Cheques. All of Transferor’s cheques and cheque books.
Tax Refunds, All refunds or credits of Taxes due to Transferor.

Actions, etc. All rights of action and claims of Transferor against third
persons in the conduct of the Business atisirig before the Closing Time,
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other than rights of action and claims that relate to any of the’ Transferred
Assets or the Assumed Lrabﬂ.ltles

(e) Corporate Records. All of Transferor’s corporate charters, minute and share
record books documents and records and corporate seals of Transferor.

(f)  Iniellectual Properiy All of Transferor's nght tltle and mterest in and to its
Intellectual Property.

& Goodwill. The goodwill of Transferor relating to the Business at the
Closing Time, including, without limitation, any goodwill associated with
the right to use the Sears Trademarks;

(h)  Real Property. All of Transferor’s real property rights, including under any
' lease or sub-lease, and any fixtures and leasehold improvements located at
sany Sears premises including, for greater certainty, in any Licensed Area;

(i) Computer & Telephone Equipment. Subject to Section 2.8(e), all computer and
telephone equipment

M Customer Deposits. Any deposits provided by customers of the Business in
relation to Open Customer Contracts;

(k) Oil Business. All right, title and interest in Transferor's fuel oil business;

(1) Sears Floor Covering Centre Business. All right, title and interest in the’ ‘
© business operated under the “Sears Floor Covering Centre” / “Centre de
" revétements de sol Sears” banner; and -

(m)  Rights Under Agreement. All of Transferor's rights under this Agreement.

Section 210  Post-Closing Receipts.

If at any time following the Closing Time, Transferor or any of its Affiliates receives,
or comes into possession of any of the Transferred Assets or any receipts, proceeds, cheques,
securities or other property of any kind comprising, arising out of or derived from the
Transferred Assets, Transferor shall immediately deliver the same to Transferee, with such
endorsements, fransfers or assigfiments as may be necessary or'desirable to ensure that:

' Transferee receives the immediate and full benefit thereof.

Section 2.11 Assumed Liabilities.

On and subject to the terms and conditions contained in this Agreement, Transferee
shall at the Closing Time, assume and agree to pay, perform and discharge when due the

Assumed Liabilities, and Transferee will at the Closing Time only assume and agree to pay,

perform and discharge when due the Assumed Liabilities. For further clarity, Transferee
will not assume or become responsible for any Liability of Transferor not constituting an
Assumed Liability. The Assumed Liabilities consist of the following (collectively, the
"Assumed Liabilities"): .




@

(©)

(d)
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®

(g)
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Contractor and Licensee Contracts. All Liabilities of Transferor accruing on
or after the Closing Time under the Licénsee Contracts and Contracts with
Contractors (excluding only those Liabilities owing to Licensees or
Contractors occurring on or after the Closing Time due to a breach of such
Contract prior to Lhe Closing Time).

Work in Progress. All Liabilities of Transferor related to Open Customer
Contracts.

Warranty Work. All Liabilities in respect of Warranty Work after the
Closing Time; all Liabilities in respect of Warranty Work related to Open
Customer Contracts; and all Liabilities in respect of Warranty Work before

the Closing time related to Products and Services that are not related to

heating, ventilation and air conditioriing equipment (collectively, the’
“Assumed Warranty Work”).

Accrued Vacation. All Liabilities of Transferor in respect vacation pay
entitlement of Hired Employees accrued prior to Closing but not yet taken
by such Hired Employees at the Closing (“Vacation Pay Accrual”).

Employees. All Liabilities in respect of the Hired Employees to the extent
that such Liabilities arise on or after the Cloging Time,

BlackBérrys. All Liabilities in respect of Blackberties arising after the
Closing Time, excluding all Liabilities of Transferor to the service provider
thereof, Bell Canada.

Home Shows. All Liabilities in respect of Home Shows arising after the
Closing Time. '

Excluded Liabilities.

Except as specifically provided in Section 2.11, Transferee shall not assume and shall
not agree to pay, perform or discharge any Liabilities of Transferor, including those which
".are not Assumed Liabilities, including any Liabilities which arise in connection with or

‘relate to the business of Transferor that is not the Business, all of which Liabilities are
- "Excluded Liabilities." Without limiting the generality of the foregoing, Transferee shall
‘have no obligations in respect of any of the following Liabilities:

(@)

Contracts, etc. All Liabilities (other than Assumed Liabilities) of Transferor
accruing prior to the Closing Time under contracts (other than Open
Customer Contracts or in relation to Assumed Warranty Work), and
Permits including all Liabilities in respect of ariy breach of representation,
warranty or covenant contained in, or for any clain for indemnification
pursuant to, any contract (other than Open Customer Contracts or in
relation to Assumed Warranty Work) or Permit to the extent that such
breach or claim arose out of Transferor’s performance or non-performance
thereunder prior to the Closing Time, regardless of when said breach or
claim is asserted. '




(b)

©

(d)
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@)

(&)

(h)

"18- -

Employees. (i) Any Liabilities accruing from or being determined by
reference to any period of time prior to the Closing Time relating to the
employment by the Transferor of any of the Home Services Employees
(other than Vacation Pay Accrual); (if) any Liabilities of the Transferor
accruinig before or after the Closing Time in respect of any Employee Plan,
the Transferor Pensmn Plan or applicable Laws.

Actions. Any Liabilities of Transferor arising out of or related to any. Claim
against Transferor which adversely affects the Transferred Assets and
which shall have been asserted on or prior to the Closing Time or the basis
of which shall have arisen on or prior to the Closing Time.

Excluded Assets. Any Liabilities arising out of any of the Excluded Assets.

Product Liabilities. All Liabilities in respect of injury to or death of Persons
or damage to or destruction of property not constituting part of the
Transferred Assets, including product liability ¢laims and worker's
compensation claims arising out of the conduct of the Business prior to the
Closing Time, regardless of when said Liability is asserted, including any
Liability for indirect, consequential or punitive damages in connection
with the foregoing,.

Taxes. All Liabilities for taxes collected, collectible, payable or retnittable
by Transferor, including taxes payable or accruing in respect of the
Business prior to the Closing Time. -

Violation of Laws. Any violation of or failure to comply with any Laws

(including Laws relating to franchises or bulk sales) or any Permit by the
Business, prior to the Closing Time or in connectlon with the sale and
transfer of the Transferred Assets.

Entering into the Agreement, Any Liabilities of Transferor resulting from
entering into, performing its obligations pursuant to or consummating the
transactions contemplated by, this Agreement.

ARTICLE 3

REPRESENTATIONS AND WARRANTIES OF THE TRANSFEROR -

Section 3.1
The Transferor represents and warrants as follows to the Transferee and
acknowledges that the Transferee is relying upon the representations and warranties in,

connection with its purchase of the Transferred Assets:

()

Representahons and Warranties of the Transferor

Corporate Matters

Incorporation and Qualification, The Transferor is a corporation formed
and existing under the Laws of its jurisdiction of formation and has the
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" corporate power to own and operate its property, carry on its business and

@) -

@

®

&)

enter into and perform its obligations under this Agreement.

Corporate Authorization. The execution and delivery of and performance
by the Transferor of this Agreement have been authorized by all necessary
corporate action on the part of the Transferor.

No Conflict. The execution and delivery of, and performance by the
Transferor of, the transaction of purchase and sale contemplated by this

Agreement:

do not constitutte or result in a violation or breach of, or conflict with,
or allow any Person to exercise any rights under, any of the terms or
provisions of its articles or by-laws or any Confract or any other
agreement to which the Transferor is a party;

- (if) do not resuit in a breach of, or cause the termination or revocation of,

. any Authorization held by the Transferor that is necessary to the
ownership of the Transferred Assets, which would reasonably be
expected to have a Material Adverse Effect; and

(iii)  do notresult in the violation of any Law which would reasonably be

expected to have a Material Adverse Effect.

Required Authorizations. Except for Competition Act Clearance, no
filing with, notice to, or Authorization of, any Governmental Entity is
required on the part of the Transferor as a condition to the lawful
completion of the transactions contemplated by this Agreement where the

- failure to make the filing; give the notice or obtain the Authorization

would reasonably be expected to have a Material Adverse Effect,

Third Party Consents. Except for acceptance by Affected Employees of
Offers of Employment, there is no requirement to obtain any consent,
approval or waiver of a party under any contract, license, lease or
instrument to which the Transferor is a party to the completion of the
transactions contemplated by this Agreement where the failure to obtain
such consent would reasonably be expected to have a Material Adverse

Effect. : :

Execution and Binding Obligation. This Agreement has been duly
executed and delivered by the Transferor and constitutes a legal, valid and
binding agreement of it enforceable against it in accordance with its terms,
subject to any limitation under applicable Laws relating to (i) bankruptcy,
winding-up, insolvency, arrangement, fraudulent preference and
conveyance, assignment and preference and other laws of general

- application affecting the enforcement of creditors’ rights, and (ii} the

discretion that a court may exercise in the granting of equitable remedies
such as specific performance and injunction.

e et

e e n e e




(8
(k)
M

General Matters

(0

-20-

No Other Agreements to Transfer. Except for the Transferee’s right’
under this Agreement, to the knowledge of the Transferor, no Person has
any contractual right or privilege for-the purchase-or acquisition from the
Transferor of any of the Transferred Assets.

Residence of the Transferor. The Transferor,is not.a non-resident of
Canada within the meaning of the Tax Act.

Branded Concession Agreement. Transferor has the right to execute and
deliver the Branded Concession Agreement and to perform its obhgatlons
under it.

Relating to the Business

Compliance with Laws. The Transferor is conducting the Business in
compliance with all applicable Laws, except for acts of non-compliance
which would not reasonably be expected to have a Material Adverse

* Effect.

(k)

. Authorizations. The Transferor is qualified, licensed or registered to carry

on business in all provinces and territories of Canada. The Transferor has
all Authorizations which are necessary for it to conduct the Business, .
except where the failure to do so would not reasonably be expected to

. have a Material Adverse Effect, Such Authorizations are valid, subsisting

@

and in good standing and there are no outstanding defaults or breaches
under them on the part of the Transferor which would reasonably be
expected to have a Material Adverse Effect.

Solvency. Transferor is not now insolvent and will not be rendered
insolvent by transactions contemplated by this Agreement. As used in this
paragraph, "insolvent" means the sum of debts and other probable
liabilities of Transferor exceeds the present fair market value of
Transferor's assets or that the Transferor is unable to pay its debts as they
become due.

Matters Relating to the Assets

(m)
)

(0)

The Assets Generally. The Transferor owns the Transferred Assets, free
and clear of all Liens, except for Permitted Liens. No other Person owns
the Transferred Assets.

No Options, etc. to Purchase Assets, No Person has any contractual right
or privilege for the purchase or other acquisition from the Transferor of
any Transferred Assets except in the Ordinary Course of Business.

Working Inventory. All items included in Working Inventory are quality
usable and, with respect to finished goods, saleable in the Ordinary
Course of Business of the Transferor. Transferor is not in possession of
any Working Inventory not owned by Transferor, including goods already

Eh e
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- sold. Working Inventory now on hand was purchased in the Ordinary

Course of Business of the Transferor.

As-Is, Where-Is Condition of Transferred Assets. The Tra}ns,feror makes
or provides no warranty or representation, and the Transferee hereby
waives any warranty or representation, in each case express or implied, as
to the quality, merchantability, fitness for a particular purpose, conformity
to samples, or condition of the Transferred Assets or any part thereto.

Environmental Matters. With respect to the Transferred Assets,
Transferor is, and at all times has been, in full compliance with, and has
not been and is not in violation of or liable under, any Environmental
Laws. Transferor does not have any basis to expect any actual or
threatened order, notice or other communication from any Governmental
Entity or private citizen acting in the public interest of any.actual or
potential violation or failure to comply with Environmental Laws, or any
actual or threateéned obligation to undertake or bear the cost of any
environmental, health and safety liabilities with respect to any of the
Transferred Assets ("Environmental Liabilities").

Financial Maktters

1)

(s)

No Liabilities. To the knowledge of the Transferor, the Business has no
liabilities of the type required 1o be reflected as liabilities on a balance
sheet prepared in accordance with Accounting Standards, except for
liabilities that would not reasonably be expected to have a Material
Adverse Effect.

Tax Matters. Transferor has paid all Taxes which are due and payable by
it or which have accrued with respect to the Business and the Transferred
Assets on or before the Closing Date. There are no actions, suits,
proceedings, investigations, enquiries or claims now pending or made or,
to the best of the knowledge of Transferor, threatened against Transferor
in respect of Taxes that may affect the Business or the Transferred Assets.
Transferor has withheld from each amount paid or credited to any Person
the amount of Taxes required to be withheld therefrom and has remitted
such Taxes to the proper tax or other: receiving authorities within the time
required under applicable.Law. Transferor is not a non-resident of
Canada within the meaning of the Tax Act.

- Particular Matters Relating to the Business

(t)

Employees. With respect to the Home Services Employees in their current
employment with the Transferor and their current-positions with the
Business:

Schedule 3.1(t) provides a breakdown of the number of Home
Services Employees, their titles, and province of employment, as at
the day of execution of this Agreement;

LR T
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(vi)
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the Transferor is in material compliance with all Laws respecting
employment including, without limitation, wages and hours of work,

. occupational health and safety, workers’ compensation, and there are

no outstanding claims, complaints, investigations or orders under any
such Laws; .

there is no unfair labour practice complaint, grievance or arbitration
proceeding pending or, to the knowledge of the Transferor, -
threatened against the Transferor that would have a Material Adverse
Effect;

the Transferor is not a party to any collective agreement, no collective
agreement currently exists relating to the Home Services Employees,
no collective agreement is being negotiated, or has been negotated,

by the Transferor or any other Person relating to the Business, and the
Transferee will not be bound by any collective agreement arising from
this Transaction;

no trade union, council of trade unions, employee bargaining agency
or affiliated bargaining agent holds bargaining rights with respect to
any of the Home Services Employees by way of certification, interim
certification, voluntary recognition, or succession or common’

‘employer rights, or has applied or, to the knowledge of the

Transferor, thfeatened to apply to bé certified as thie bargaining agent

of any of the Home Services Employees. To the'kriowledge of the -
- Transferor there is no threatened or pending union organizing

activities involving the Home Services Employees. There is no labour
strike, dispute, work slowdown or stoppage pending or involving or,

. to the knowledge of the Transferor, threatened against the Transferor

in relation to the Business or the Home Services Employees;

all amounts due or accrued due for all salary, wages, bonuses,
commissions, vacation pay, and benefits under the employment
contracts of the Home Services Employees and the Employee Plans
have been paid or accrued prior to the Closing Time;

to the knowledge of the Transferor, there are no outstanding
assessments, penalties, fines, liens, charges, surcharges, or other
amounts due or owing pursuant to any workplace safety or
insurance/workers' compensation legislation in respect of the

‘Business that woilld have a Material Adverse Effect; and the

Transferor has not been reassessed in any material respect under such
legislation during the past three (3) years, and to the knowledge of the
Transferor, no audit of such businiess is‘currently being performed
pursuant to any apphcable workplace safety or insurance/workers'
compensation leglslatlon To the knowledge of the Transferor, there
are no claims or potential claims that inay materially adversely affect
the Transferor's accident cost experience pursuant to any applicable
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workplace or insurance/ worker's compensatlon legjslation,
regulation or rules; . .

to the knowledge of the Transferor, there are no charges pending
under applicable occupational health or safety laws in any province
or territory of Canada ("OHSA") in respect of the Transferor, or the
Transferred Assets that would have a Material Adverse Effect. The
Transferor has complied in all material respects with any orders
issued under OHSA and there are no appeals of any orders under
OHSA currently-outstanding;

all employee data and information relating to the terms and
conditions of employment of the Home Services Employees is true
and correct in all material respects as of the date of the execution of
this Agreement, and will remain in effect as to the terms of conditions

of employment until the Closing Time;

the Transferor malkes or provides no warranty or representation, and
the Transferee hereby waives any warranty or representation, in each
case express or implied, as to the past conduct of any Home Services
Employee or the future conduct or suitability of any such employee
for employment with the Tra.nsferee

Employee Plans.

(i)

()

(iv)

Schedule 3.1(u} lists all Employee Plans. . -

‘All Employee Plans have been established, registered and

administered in compliance with all Laws except where failure to do
s0 would not reasonably be expected to have a Material Adverse
Effect.

- The Transferor has made all contributions and paid all premiums in

respect of each Employee Plan in a timely fashion in accordance with
the terms of each Employee Plan and applicable Laws, except where

failure to do so would not reasonably: be expected to.have a Material
Adverse Effect. :

Other than routine claims for benefits, to the knowledge of the
Transferor, no Employee Plan is subject to any pending action,
investigation, examination, claim (including claims for Taxes} or any
other proceeding initiated by any Person which would reasonably be
expected to have a Material Adverse Effect,

Business Personal Information. Transferor has written privacy policies
respecting its handling of all Business Personal Information, including
without limitation, in ‘connection with collecting, receiving, storing,
processing, using, accessing, retaining, transferring and disclosing of
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Business Personal Information. Transferor has made such pnvacy pohmes
readily available to such individuals. Such privacy policies are adequate
to enable Transferor to conduct the Business as it is currently being
conducted. Transferor has materially complied with such privacy policies
and all privacy Laws with respect to the handling of all Business Persconal
Information, including the obtainment of all consents as requ:red under
privacy Laws for: (i) the handing of Business Personal Information in

-connection with the Business; and (ii) the disclosure of the Business

Personal Information to Transferee in connection with the transactions
contemplated by this Agreernent

Brokers. No broker, agent or other mtermediary is e_ntlﬂed to any fee,
commission or other remuneration in connection with the transactons
contemplated by this Agreement based upon arrangements made by or on
behalf of the Transferor.

ARTICLE 4

REPRESENTATIONS AND WARRANTIES OF THE TRANSFEREE

. Section 4.1

Representations and Warranties of the Transferee.

The Transferee represents and warrants as follows to the Transferor and
acknowledges and confirms that the Transferor is relying on such representations and
warranties in connection with the sale by the Transferor of the Transferred Assets:

{a)
(b)
©

(d)

{0)

Incorporation and Corporate Power. The Transferee is a corporation’
incorporated and existing under the laws of its jurisdiction of A
incorporation. The Transferee has the corporate power to enter into and
perform its obligations under this Agreement.

Incorporation and Affiliate Status of ISO. ISO is a corporation
incorporated and existing under the laws of its jurisdiction of
incorporation. ISO is an Affiliate of the Transferee.

Corporate Authorizatitn, The execution and delivery of and performance
by the Transferee of this Agreement hiave been authorized by all necessary
corporate action on the part of the Transferee.

No Conflict. The execution and delivery of, and performance by the
Transferee of, the transaction of purchase and sale contemplated by this
Agreement:

‘do not constitute or result in a violation or breach of, or conflict with,
or allow any Person to exercise any rights under, any of the terms or
provisions of its articles or by-laws or under any material contract,
license or instrument to which the Transferee or ISO is a party; and

do not result in a breach of, or cause the termination or revocation of,
any Authorization held by the Transferee or ISO that is necessary to

B s T L T
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the ownership of the Transferred Assets or the operation of the _
Business, which would reasonably be expected to have a Material
Adverse Effect; and

(iliy  donot result in the violation of any Law which would reasonably be

expected to have a Material Adverse Effect.

Required Authorizations. Except for Competition Act Clearance, no
filing with, notice to or Authorization of any Governmental Entity is
required on the part of the Transferee as a condition to the lawful

completion of the transactions contemplated by this Agreement.

Execution and Binding Obligation. This Agreement has been duly
executed and delivered by the Transferee and constitutes legal, valid and
binding agreements of the Transferee, enforceable against it in accordance
with its terms, subject only to any limitation under applicable Laws
relating to (i) bankruptcy, winding-up insolvency, arrangement,
fraudulent preference and conveyance, assignment and preference and

other similar Laws of general application affecting creditors’ rights, and

(i) the discretion that a court may exercise in the granting of equitable
remedies including specific performance and injunction.

ISO Guarantee. ISO has the right to exééute and deliver ISO Guarantee -
and to perform its obligations under it.

Loan, At Closing, (i) the Transferee will have the right to execute and

deliver the Loan Documents and to perform its obligafions thereunder;
and (ii) the guarantors to the Loan will have the right to execute and

. deliver their respective guarantees and to perform their respective

obligations under them.

Solvency. Transferee is not now insolvent and will not be rendered
insolvent by transactions contemplated by this Agreement. ISO is not now
insolvent and will not be rendered insolvent by transactions contemplated

‘by this Agreement. As used in this paragraph, "insolvent” means the sum

of debts and other probable liabilities of Transferee or ISO, as the case may
be, exceeds the present fair market value of such Person’s assets or that the
Transferee or ISO, as the case may be is unabIe to pay its debts as they
bécome due.

Transferee’s Financial Position, The Transferee will be able on Closing to
meet the financial covenants established in the Branded Concession
Agreement.

1SO’s Financial Position. 15O is.able t meet any and all financial
covenants it has covenanted with its Ienders.
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Litigation. There are no actions, suits, appeals, claims, applications,

" investigations, orders, proceedings, grievances, arbitrations or alternative

dispute resolution processes in progress, pending, or to the Transferee’s
knowledge, threatened against the Transferee or ISO, which prohibit,
restrict or seek to enjoin the transactions contemplated by this Agreement.

Branded Concession Agreement. Transferee has the right to execute and
deliver the Branded Concessmn Agreement and to perform its obligations
under it. '

Brokers, No broker, agent or other intermediary is entitled to any fee,
commission or other remuneration in connection with the transactions.
contemplated by this Agreement based upon arrangements made by or on
behalf of the Transferee or IS0,

‘Due Diligence by Transferee. The Transferee ackhoivledges that on

(if)

Closing;:

Transferee has conducted to its satisfaction an independent
investigation of the business, operations, assets, Habilities and
financial condition of the Business in making the determination to
proceed with the transactions contemplated by the Agreement, has
relied solely on the results of its own independent investigation and-
the represeniahons and warrantles in Arttcle 3;

in connection with its investigation of- the Busmess, Tra.nsferee has

-received certain projections and other forecasts including, without
limitation, projected and historical financial statements, income
statements showing field profits, cash flow items and certa business
plan information related to the Business and the Transferor;

(iif)  Transferee is familiar with and understands that there are

uncertainties inherent in providing projections and forecasts and,

: accordmgly, is taking full responsibility for making its own
evaluation of the adequacy and accuracy of all such projections and
forecasts;

(iv). Transferee has no claim under this Agreement against anydne with

)

" respect to the accuracy of such projections and forecasts, and the
Transferor has made no representation or warranty with respect to
such pro]ectlons and forecasts;

the representations and warranties by the Transferor in Article 3
constitute the sole and exclusive representations and warranties of the
Transferor to the Transferee in connection with the transactions
contemplated hereby, and the Transferee understands, acknowledges
and agrees that all other representations and warranties of any kind
or nature expressed or implied (including, without limitation, any




(P)

(@

Section 5.1

Section 5.2

1)

(vi)

(vii)

=27 -

relating to the future or historical financial condition, results of

operations, assets or liabilities of the Business and the Transferor or
the quality, quantity or condition of the assets of the Business) are
specifically disclaimed by the Transferor; and

the Transferor makes or provides no warranty or representation,
express or implied, as to the quality, merchantability, fitness for a
particular purpose, conformity to samples, or condition of the
Transferred Assets or any part thereto;

the Transferor may not have conducted background checks on Home
Services Employees, or such background checks, if conducted, may be
insufficient, inaccurate or out of date. Accordingly, the Transferor
makes or provides no warranty or representation, express or implied,
as to the adequacy of any background check made on a Home
Services Employee, past conduct of any Home Services Employee or
the future conduct or suitability of any such employee for
employment with the Transferee.

Breach. The Transferee is not aware that any of the representations and
warranties in Article 3 are incorrect in any material respect

Investment Canada Act.- The Transferee is not a "non-Canadian" w1thm
the meaning of the Investment Canada Act.

ARTICLES

PRE-CLOSING COVENANTS OF THE PARTIES

Conduct of Business Prior to Closing,

Except as otherwise contemplated by this Agreement or the Schedules, during the
Interim Period, the Transferor will conduct the Business i in the Ordinary Course of Busmess
and consistent with past practlces

Access for Due Diligence.

Subject to applicable Law, during the Interim Period, a Party (hereinafter, in this

section, the Party subject to the due diligence investigation of the other Party is
referred to as the "Investigated Party", and where the Investigated Party is the
Transferor, itis understood and agreed that the due diligence investigation will be
limited to the Business, and where the Investigated Party is the Transferee, it is
understood and agreed that the due diligence investigation will include 1SO) will,
upon reasonable notice,

@

permit the other Party, its legal counsel, accountants and other
.:epxesentatwes to have reasonable access during normal business hours
to the premises, assets, contracts, books and records and senior personnel
of the Investigated Party;




~.28-

(b) provide the other Party with copies of all such contracts, books and
' records and other existing documents and data as that Party may
reasonably request,

v(c) ‘ provide the other Party with such additional financial, operating and other
relevant data and information as that Party may reasonably request; and

(d) cooperate and assist, to the extent réésonably requested by the other Party,
with that Party's investigation of the properties, assets and financial
condition related to the Investigated Party.

2 A Party may not conduct any invasive environmental testing or assessments without
the prior written consent of the Investigated Party and any applicable landlord.

(3)  The Investigated Party is not required to disclose any information to the other Party
where such disclosure is prohibited by applicable Law or by the terms ¢f any
agreement.

" (4)  AParly shall not contact any employee, supplier, lJandlord or Party to a contract with

the Investigated Party except as expressly may be agreed by the Investigated Party
in its sole discretion. '

Section 5.3 Confidentiality.

The Transferee acknowledges that ISO signed a confxdentlahty agreement with the
Transferor dated October 7, 2011. The Transferee agrees that, except as provided in this

" Section 5.3, the confidentiality agreement contiriues to apply and ISO is bound by its terms.

The Transferee agrees to also be bound by the terms and conditions of such confidentiality

agreement as if it were ISO. Upon Closing, the confidentiality agreement will tefminate as
between the Transferee and the Transferor, but will continue in accordance with its terms as -

between ISO and the Transferor. If the Closing does not occur, the confidentiality
agreement will remain in effect between ISO and the Transferor in accordance with and
subject to its terms and will remain in effect between the Transferee and the Transferor in
accordance with and subject to its terms and this paragraph.

Section 5.4 Actions to Satisfy Closing Conditions,

Subject to this Article 5, the Transferor will use its commerciall}; reasonable efforts to
ensure compliance with all of the conditions set forth in Section 6.1 and the Transferee will
use its commercially reasonable efforts to ensure compliance with all of the conditions set
forth in Section 6.2.

Section 5.5 Notice of Assignment to Licensees and Contractors,

The Transferor will use its commercially reasonable efforts to notify each of the
Licensees and Contractors prior to Closing that, conditional upon Closing and effective at
the Closing Time, their agreements will be assigned to Transferee. -

" The Transferor will use its commellc'ia'llly. reasonable efforts to 'noi'ify. each of the
Licensees prior to Closing thaf,.conditional upan Closing and effective at the Closing Time,

TR,
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the rights to use trade-marks under the Licensee Contracts will confinue for the duration of
the terms of such Contrac(s..

Section 5.6 Filings and Authorizations.

(D
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(6)

Each of the Transferor and the Transferee, as promptly as practicable after the
execution of this Agreement, will use its commercially reasonable efforts to make all
fiings with, give all notices to, and obtain all Authorizations from, Goverrimental
Entities that are necessary for the lawful completion of the transactions
contemplated by this Agreement.

To the extent required by, Law, each of the Transferor and the Transferee will make,
or cause to be made, all filings that are required in connection with obtaining

‘Competition Act Clearance. The Transferee will pay all costs, fees and expenses

including all filing fees incurred in connection with the Competition Act Clearance.
The Transferee will have primary responsibility for attempting to obtain the
Competition Act Clearance and the Transferor and the Transferee will coordinate -

~ and cooperate in exchanging information and supplying assistance that is reasonably
requested in connection with this Section 5.6, including providing each other with
-advanced copies and reasonable opportunity to comment on all notices and

information supplied to or filed with any Governmental Entity (except for notices
and information which the Transferor or the Transferee, in each case acting
reasonably, considers highly confidential and sensitive, which may be provided ona
confidential and privileged basis to outside counsel of the other Party), and all
notices and correspondence received from any Governmental Entity.

The Transferee and the Transferor will take all commercially reasonable actions
necessary to expedite obtaining the Competition Act Clearance:

Each Party shall use its commercially reasonable efforts to satisfy all requests for -
additional information and documentation received in connection with obtaining the
Competition Act Clearance.’

Each Party shall consult-with, and consider in good faith any suggestions or
comments made by the other Parties with respect to submissions relating to the .
Competition Act Clearance process, Each Party shall promptly furnish such
information and assistance as may reasonably be requested by any other Party in
order to prepare submissions relating to the Competition Act Clearance process’
(including information which a Party, acting reasonably, considers competitively
sensitive which may ‘be provided on a confidential basis to outside counsel of the
other Party on the condition that it not be revealed to any Person, inicluding such
counsel’s client, without the disclosing Party’s consent).

Each Party shall inform the other Parties or their respective counsel'on a regular -
basis as to the status of the Competition Act Clearance - process and shall
immediately provide each of the other Parties or their respective counsel with copies
of any material correspondence from or to the Commissioner or her staff.
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(7 Each Party shall not participate in any substantive meeting or discussion (whether in
person; by telephone or otherwise) with the Commissioner or her staff in connection
with obtaining the Compet'ltion Act Clearance unless it consults with the other
Parties in advance and gives the other Parties the opportunity to attend and
participate thereat (except where the Commissioner or her staff expressly requesfs
that the other(s) should not be present at the meeting or discussion or part or parts of
the meeting or discussion; or except where competitively sensitive information may
be discussed, in which case reasonable effort will be made to a.lIow external legal

counsel to participate).

(8) None of the Parties shall take any action that will have, or miglit reasonably be
expected to have, the effect of delaying, impairing or impeding the grantmg of the
Competition Act Clearance.

) If Closing occurs, the Transferee shall be entitled to deduct one-half of the filing‘_fe‘e
incurred for obtaining Competition Act Clearance ($25,000) from payment of the
Purchase Price, at the ime of reconciliation of the Purchase Price.

Section 5.7 Notice of Untrue Representation or Warranty.

During the Interim Period, the Transferée will promptly notify the Transferor if the
Transferee becomes aware that any of the Transferor’s representations or warranties is
untrue or inaccurate in any material respect or that the Transferor has failed to perform or
fulfil any of their covenants or obligations under this Agreement in any material respect. If
the Closing occurs, (i} the Schedules are deemed to be amended to qualify the applicable

representations and warranties, and (ii) the Transferee is deemed to have waived in full any -

# Dbreach or inaccuracy or failure to perform of any of the representations, warranties,
* covenants and obligations of the Transferor of which the Transferee has knowledge of at the

Closing.

"~ Section 5.8 Risk of Loss,

If, prior to Closing, all or any part of the Business assets are destroyed or damaged
by fire or any other casualty or are appropriated, expropriated or seized by any
Governmental Entity but which does not have a Material Adverse Effect, the representations
. and warranties of the Transferor that are not true and correct in all material respects as of
the Closing Date solely as a result of such destruction, damage, appropriation, expropriation
. or seizure will be deemed to be.true and correct in all material respects as of the Closing
" Date for all purposes of this Agreement. The Transferee will complete the transactions
contemplated by this Agreement without reduction of the Purchase Price, in which event all
proceeds of any insuranceé or compensation will be payable to the Transferee and all right
and claim of the Transferor to any such amounts not paid by the Closing Date will be
assigned to the Transferee.

Section 5.9 Hoeme Services Employee Personal Information and Access.
D) On the date of the public announcement of this Agreement, the Transferor shall
provide the Transferee with a list containing, with respect to the Home Services

Employees, the names, titles, location of employment, original date of hire by the
Transferor or the Transferor's predecessor, current hourly wage or base salary,
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particulars of other compensation arrangements or termination pay arrangements,
and vacation pay entitlement. No later than seven (7) days after the public
announcement of this Agreement, the Transferor shall provide to the Transferee (i)
reasonable access to consult, but not copy, other Home Services Employee Personal
Information regarding such Home Services Employees; and (ii) the Termination Pay
Formula.

The "Home Services Employee Personal Iniformation” will consist of the names,
titles and respective terms and conditions of employment of the [HHome Services
Employees, including, without limitation, title and job description, location of
employment, original date of hire by the Transferor or the Transferor's predecessor,
current hourly wage or base salary, particulars of other compensation arrangements
or termination pay arrangements, copies of written employment agreements,
Employee Plans, or perquisites, vacation pay entilement, together-with recent
performance reviews as applicable and to the extent available, and any other
relevant employment information pertaining to such Home Services Employees.

After the public announcement of this Agreement, the Transferor shall act
reasonably in allowing the Transferee the opportunity to meet with and/or assess
the Home Services Employees prior to making any employment offers or providing
any notices of continuation of employment.

Section 510  Notice of Non-Transferring Employees.

(1)

On or before 12:00 noon (Toronto time) on February 4, 2013, or such other time as
agreed to by the Parties, but in any event no later than 12:00 noon (Toronto time) 10
Business Days prior to Closing, the Transferee shall provide notice to the Transferor
of the Non-Transferring Employees. The selection of Non-Transferring Employees is

" in the Transferee’s sole discretion, provided the Transferee abides by all applicable

Laws and in making its selection does not discriminate against employees who are
onvmaternity, paternity or parental leave, or who are on short-term disability leave.
The Partes agree that the Transferee’s selection of employees who are on long term
disability leave or on workers compensation leave for inclusion on the notice of Non-
Transferring Employees shall not be construed as discriminatory.

" For the avoidance of doubt, (i) any Non-Quebéc Home Services Employee that is not

on the notice of Non-Transferring Employees shall be deemed an Affected
Employee; and (ii) failure to provide the notice of Non-Transferring Employees
within the deadline provided above shall be deemed to constitute notice that the
only Non-Transferring Employees shall be the Home Services Employees wlho are on
long term disability leave or on workers compensation leave at the time of the
deadline indicated in the previous paragraph.

"Section 511  Employee Transfer

ze

On or before February 11, 2013, or such other date as agreed to by the Parties, butin
any event no later than eight (8) Business Days prior to Closing, draft Offers of
Employment with respect to each Affected Employee, and draft Notices of

" Continuation.of Employment with respect to each Quebec Home Services Employee
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(such Notices being in the language of preference of such Quebec Home Services -
Employee or, if the language preference is rot known, shall be in French), shall be
provided by the Transferee to the Transferor, and shall be subject to approval of the
Transferor, which approval must be provided no later than two (2) Business Days
following receipt (or approval shall otherwise be deemed to be given} and shall not
be withheld unless such Offers of Employment or Notices of Continuation of
Employment (i) do not comply with the terms and conditions of this Agreement
(including use of the required form); or (i) contain inaccurate data. '

On February 18, 2013 or such other date as agreed 'to by the Parties, but in any event
no later than six (6) Business Days prior to Closing, the Transferee shall make Offers
of Employment in the form approved by Transferor to the Affected Employees.
Affected Employees who accept the Offers of Employment prior to Closing shall
become employees of the Transferee conditional upon Closing, and effective at the
Closing Time. In connection with the Transferee presenting Offers of Employment
to the Affected Employees, the Transferor agrees to attend all such presentations

"made ir person by representatives of Transferee, and at such time to advise each

such Affected Employee that their function will no longer be available at Sears after

" Closing,

On February 18, 2013, or such other date as agreed to by the Parties, but in any event

no later than six (6) Business Days prior to Closing, the Transferee shall provide
Notices of Continuation of Employment o all Quebec Home Services Employees. -
Such Quebec Home Services Employees shall become emiployees of the Transferee '
cond1t10na1 upon CIosmg, and effectlve at the Closmg Tlme '

On or before February 25, 2013, or t:uch other date as agreed to by the Parl:les, the
Transferee shall notify the Transferor which of the Affected Employees, if any,
accepted an Offer of Employment with the Transferee.

Section5.12  Employment and Benefit Arrangements Prior to Closing,

1

On or as soon as reasonably practicable after the Closing Time, but effective as of the
Closing Time, Transferee shall, at its own expense, establish and register with the
applicable-Governmental Authorities a registered defined contribution pension plan
("Transferee Pension Plan") for the Hired Employees to provide pension benefits in
respect of service with Transferee after the Closing Time, The employer and
member contribution rates under the Transferee Pension Plan shall be the samie as or
greater than the corresponding contribution rates under the Transferor Pensjon Plan
immediately prior to the Closing Time, Hired Employees who participated in the
defined contribution component of the Transferor Pension Plan immediately prior to
the Closing Time shall participate in the Transferee Pension Plan effective as of the
Closing Time and the Transferee Pension Plan shall recognize the membership of the
Hired Employees in the Transferor Pension Plan for the purposes of determining

eligibility for membershlp in-and entitlement to benefits under the Transferee

Pension Plan. If permltted under the applicable pension standards legislation, the
Trans feree Pension Plan shall permit the Hired Employees to transfer. their.account
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balance(s) from the Transferor Pension Plan to their account balance under the
Transferee Penswn Plan.-

Prior to the Closing Time, the Transferor shall be responsible for and will make aII
payments and discharge all liabilities accrued or relating to events occurring on and
prior to the Closing Time in respect of all the Home Services Employees, including,
without limitation, all liabilities in respect of salary, wages, Employee Plans, benefits,
bonuses, perquisites, commissions, Transferor Pension Plan and benefits, vacation-
pay, disputes or claims (whether reported or not), lawsuits or legal proceedings.

Between the time of the execution of this Agreement and the Closing Time, the
Transferor shall be solely liable and responsible, and will hold the Transferee and its
successors and assigns harmless from and against all claims and continue to be
responsible for and will discharge all obligations arising from the termination of
employment of any of the Home Services Employees and/or independent
contractors, occurring prior to the Closing Time, including but not Smited to,

" severance pay, termination pay, notice of termination, damages for dismissal

without cause, a claim for reinstatement and any and all benefits or claims,
including, without limitation, wages, sick pay or vacation pay, overlime pay,

"pension/retirement benefits (statutory or otherwise) and bonus entitlement, accrued

up to the Closing Time.

The Transferor shall be solely liable and responsible, and will hold the Transferee
and its successors and assigns harmless from and against all claims (including any
claim for wrongful or constiuctive dismissal}, losses; lawsuits or legil proceedings,
and expenses whatsoever which may be brought against or suffered by the

. Transferee, or which the Transferee may sustain, pay or incur as a result of any

manner or thing arising out of, resulting from, attnbutable to or connected w1th any
of the Norni-Transferring Emponees '

The Transferor shall retain responsibility for and.satisfy its obligations with respect
to all pension benefits provided under the Transferor Pension Plan accrued up to
and including the Closing Time in respect of the Home Services Employees in
accordance with the terms of the Transferor Pension Plan and all applicable Laws.
Effective as of the Closing Time, the Hired Employees shall cease to accrue further
i')ension benefits under the Transferor Pension Plan. The Transferee shall not assume
any liability or obligation with respect to the Transferor Pension Plan. The
Transferee and the Transferor acknowledge and agree that all provisions contained
in this Section 5.12 with respect to employees are included for the sole benefit of the
Transferee and the Transferor, and that nothing herein, whether express or imp]ied
shall create any third party beneficiary or other rights in any other person, including,
without limitation, any of the current or former employees, or any dependent or
beneﬁciary thereof.

Section 5.13 ‘Business Personal Information.

@

For all Business Personal Information disclosed to or collected by a Party, that Party
will put in place reasonable security arrangements to secure the Business Personal
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Information against unauthorized or unintended access, use or disclosure. All such
security measures shall be appropriate to the sens1tlv1ty of the Busmess Personal .
Information. .

(2) In the event the Closing does not occur, each Party, in respect of all Business
Personal Information collected from the other Party:

(a) shall either destroy that Business Personal Information or return the same
to the other Party as directed by that other Party; and

(b)  shallnot thereafter use or disclose any of that Business Personal
Information.

)] The Parties shall fully cooperate with each other, any affected individual to whom
’ the Business Personal Information relates, and any Governmental Entity charged
with the enforcement of privacy Laws, in respondihg to inquiries, complaints,
- requests for access and lawsuits or legal proceedings in respect of Business Personal
Information.

Section 514  BlackBerrys.

The parties will cooperate in joint discussions with the Blackberry service provider
to effect the transfer of BlackBerrys under terms and conditions satisfactory to the
Transfetor, and in particular so that the Transferor does not incur a penalty or increased fecs
as a result of such transfer. If such satisfactory terms and conditions are not reached prior to

: Closmg, then BlackBerrys shall not be Transferred Assets and shalI be Exduded Assets.-

. ARTICLE 6
CONDITION S OF CLOSING

Section 6.1 Condmons for the Benefit of the Transferee,

The purchase and sale of the Transferred Assets is subject to the following conditions
being satisfied at or prior to Closing, which conditions are for the exclusive benefit of the
Transferee and may be waived, in whole or in part, by the Transferee in its sole discretion:

(a) Truth of Representations and Warranties. Except as contemplated or
* permitted by this Agreement, the representations and warranties of the

Transferor contained in this Agreement must be true and correct in all
material respects as of the Closing Date with the same force and effect as if
such representations and warranties were made on and as of such date.
However, (i) if a representation and warranty is qualified by materiality or
Material Adverse Effect, it must be true and correct in all respects, and (ii)
if a representation and warranty speaks only as of a certain date, it only
needs to be true and correct as of that date. Notwithstanding the
foregoing, and without prejudice to Section 5.7, the Transferor shall be
permitted to update the Schediiles two (2) days prior to Closing and such
updates or amendments shall not give rise to a breach by the Transferor or
termination by the Transferee of this Agreement, unless, in the latter case,
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such updates or amendmerits would reasonably be expected to have a
Material Adverse Effect. The Transferee must receive a certificate of a
senior officer of the Transferor, without personal liability, as to the matters

in this paragraph.

Performance of Covenants. The Transferor must have fulfilled, or

" complied with, in all material respects, all covenants-contained in this

Agreement to be fulfilled or complied with by it at or prior to the Closing

. and the Transferee must receive a certificate of a senior officer of the

Transferor, without perscnal Hability, to-that effect.

Deliveries. The Transferee must have received a certificate of status,
compliance, good standing or like certificate with respect to the Transferee
issued by appropriate government officials of its jurisdiction of
incorporation.

Competition Act. Competition Act Clearance shall have been obtained.

Consents and Authorizations. Other than as sef out in Section 6.1 (d), no
other consents, approvals or waivers are required to have been made,
given.or obtained.

No-Legal Action. No injunction that remains in effect shall have been
obtained by any Person (other than the Transferee or any Person
-associated with it) in any jurisdiction that enjoins, restricts or prohibits any
of the transactions contemplated by this Agreement which would
reasonably be expected to have a Matenal Adverse Effect

Fmancmg Transferee wﬂl have rece1ved equlty and debt fmancmg of at
least $18,000,000. -

Branded Concession Agreement, The Transferor and the Transferee shall
have executed and delivered the Branded Concession Agreement.

Employee Transfer. As at the Closing Time, all Quebec Home Services
Employees shall have received Notices of Continuation of Employment -
and all Affected Employees shall have received and accepted Offers of
Employment.

No Material Adverse Effect, During the Interim Period, there has been no
change to the Business which has had a Material Adverse Effect,

Conditions for the Benefit of the Transferor,

The purchase and sale of the Transferred Assets is subject to the following conditions
being satisfied at or prior to Closing, which conditions are for the exclusive benefit of the
Transferor and may be waived, in whole or in part, by the Transferor in its sole discretion:
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Truth of Representations and Warranties. The representations and
warranties of the Transferee contained in this Agreement must be true and
correct in all material respects as of the Closing Date with the same force

and effect as if such representations and warranties had been made on and |

as of such date. However, if a representation and warranty is qualified by
materiality or material adverse effect, it must be true and correctinall -
respects. The Transferor must receive a certificate of a senior officer of the
Transferee, without personal liability, as to the matters in this paragraph.

Performance of Covenants. The Transferee must have fulfilled or
complied with, in all material respects, all covenants contained in this
Agreement to be fulfilled or complied with by it at or prior to Closing and
the Transferor must receive a certificate of a senior officer of the
Transferee, without personal Lability, to that effect,

Deliveries. The Transferor must have received the following:

a certificate of status, complianceé, good standing or like certificate
with respect to the Transferee issued by appropriate government
official of the jurisdiction of its incorporation;

a certificate of status, compliance, good standing or like certificate
" with respect to ISO issued by appropnate governient official of the -
jurisdiction of its incorporation;

No Legal Action, No injunction that remains in effect shall have been.
obtained by any Person (other than the Transferor or any Person
associated with if) in any jurisdiction, that enjoins, restricts or prohibits
any of the transactions contémplated by this Agreement.

Competition Act. Competition Act Clearance shall have been obtained.

Consents and Authorizations. Other than as set out in Section 6.2(e), no
other consents, approvals or waivers are required to have been made,
given or obtained.

Branded Concession Agreement. The Transferor and the Transferee shall
have executed and delivered the Branded Concession Agreement.

Employee Transfer. As at the Closing Time, all Quebec Home Services
Employees shall have received Notices of Continuation of Employment
and all Affected Employees shall have received and accepted Offers of
Employment.

Closing Cash Payment. The Transferee shall have satisfied the Closing
Cash Payment.
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G 1SO Guarantee. ISO shall have executed and delivered a guarantee of the
obligations of the Transferee siibstantially in the form attached hereto.as
Schedule 6.2(j).

(k}  No Material Adverse Effect. During the Interim Period, there has been no
-.change whichhas had a Material Adverse Effect as it relates to the
Transferee.

4] .No Material Adverse Effect (ISO). Duﬁng the Interim Period, there has
been no change which has had a Material Adverse Effect as it relates to

ISO.
(m) . Financing. Transferee will have received equity and debt financing of at
least $18,000,000.
ARTICLE?7
CLOSING

Section 7.1 Date, Time and Place of Closing,

The completion of the Fansaction of purchiase and sale contemplated by this
Agreement will take place at the offices of Sears Canada Inc,, 290 Yonge Street, Suite 700,

Toronto, Ontario at 11:59 p.m. (Toronto time) on the Closing Date or at such other-place; on

such other date and at such other time ("Closing Time") as the Transferor and the
Transferee may agree to in writing.

S'gction 7.2 Closing Procedures,

Subject to satisfaction or waiver by the relevant Party of the conditions of closing, at
the Closing, the Transferor will deliver actual possession of the Transferred Assets to the

Transferee and upon such delivery the Transferee will satisfy the Closing Cash Paymentin

accordance with Secton 2.3.

ARTICLE 8
TERMINATION

Section 8.1 Termination Rights.

This Agreement may, by notice in writing given at or prior to the Closing, be
terminated:

(a) by mutual consent of the Transferor and the Transferee; or

(b) by the Transferor or the Transferee (so long as such party is not then in
“material breach of any of its representations, warranties, covenants or
agreements contained in this Agreenient) if a Closing does not occur by -
April 7, 2013.

g e e s e
e o R T



-38-

"Section 8.2 Effect of Termination.

(1) If a Party waives compliance with any of the conditions, obligations or covenants
contained in this Agreement, the waiver will be without prejudice to any of its rights
of termination in the event of non-fulfilment, non-observance or non-performance of
any other condIhon, obhgatlon or.covenant in whole or-in part :

(2y  Ifthis Agreement is terrmnated the Partles are released from all of the1r obhgatlons
under this Agreement, except that:

(a) each Party’s obligations under Section 5.3, Section 11.3 and Section 11.6
will survive; and

(b)  if this Agreement is terminated by a Party because of a material breach of
this Agreement by the other Party, the terminating Party’s right to pursue
all legal remedies will survive such termination unimpaired.

ARTICLE 9
INDEMNIFICATION

Section 9.1 Survival.

The representations and warranties contained in this Agreement and the certificates
delivered pursuant to Section 6.1(a} and Section 6.2(a} survive the Closing'and continue in .
full force and effect for the following periods:

(i) representations and warranties regarding Taxes will continue until
! i+ - theend of the Transferor's "normal reassessment peried”, as defined
' . in-the Tax Act; ;

| (if) representahons and warranttes regardmg Employee Clauns wxll
continue untl the end of the applicable limitation period in
accordance with applicable Law; i

TTUTTITTRIITI T vt

(liiy representations and warranties regarding Environmental Liabilities
will continue forever; and

(iv}  all other representations and warranties will continue for a period of
12 months after the Closing Date

Section 9.2 Indemnification in Favour of the Transferee.

Subject to Section 9.4, following Closing, the Transferor will indemnify and save the
Transferee harmless of and from, and will pay for, any Damages suffered by, imposed upon
or asserted against itas a result of, in respect of, connected with, or arising out of, under, or
pursuant to:

(a) any breach or inaccuracy of any representation or warranty in Section 3.1
or the certificate to-be-delivered pursuant to Section 6.1(a) for which a
notice of claim under Séction 9.5 has been provided to the Transferor
within the applicable period specified in Section 9.1; and
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(b} any failure of the Transferor to perform or fulfil any of its covenants or
obligations under this Agreement.

Section 9.3 Indemnification in Favour of the Transferor.

- Subject to Section 9.4, following Closing, the Transferee will indemnify and save the
Transferor harmless of and from, and will pay for, any Damages suffered by, imposed upon
or asserted against it as a result of, in respect of, connected with, or arising out of, under or -

purshant fo:

(a) any breach or inaccuracy of any representation or warranty in Section 4.1
or the certificaté to be-delivered pursuant to Section 6.2(a), for which a
notice of claim under Section 9.5 has been provided to the Transferee
‘within the applicable period specified in Section 9;1; and

{b) any failure of the Transferee to perform or fulfil any of its covenants or
obligations under this Agreement,

Section 9.4 Limitations.

(1) A Party has no obligation or liability for indemnification or otherwise with respect to
any representation or warranty made by such Party in this Agreement, or the
certificates delivered pursuant to Section 6.1{a) and Section 6.2(a), after the end of the

-applicable time periods specified in Section 9.1, except for claims relating to the
representations and warranties that the Party has been notified of prior to the end of
_the applicable time periods specified in Section 9.1.

(2)  AParty has no obligation or liability for indemnification or otherwise with respect to
"i - any breach or inaccuracy of any representation or warranty in this Agreement, or the
certificates delivered pursuant to Section 6.1(a) or Section 6.2(a), or any failure to
‘perform or fulfil any covenants or obligations, if the Person making the claim had
- knowledge of the breach, inaccuracy or failure to perform on or prior to Closing, or if
and to the extent caused by or resulting from the negligence, breach or wilful
misconduct of the Person making the claim.

(3) A Party has no liability for, or obligation with respect to, any special, indirect,
consequential, punitive or aggravated damages, including damages for lost profit,
damages based on multiples of earnings, earnings before interest, taxes, depreciation
and amortization (EBITDA), cash flow or other metrics or projections, it being
understood that Third Party Claims will not be considered claims for special,
indirect, consequential, punitive or aggravated damages even if such Third Party
Claim itself is a claim for consequenf:[al lncxdental indirect, spec1a1 or punitive
damages.

4) The amount of any Damages subject to indemnification hereunder or of any claim
therefor shall be calculated net of (i) any Tax Benefit (as defined below) received by
the Transferee or any of its Affiliates on account of such Damages and (ii) any
insurance proceeds (net of direct collection expenses) received by the Transferee or
any of its Affiliates on account of such Damages, If the Transferee or any of its -

Whmp e im e nae

ST




©)

©)

@)

-40-

Affiliates receives a Tax Benefit after an indemnification payment is made, the
Transferee shall promptly pay to the Transferor the amount of such Tax Benefit at

~ such time or times as and to the extent that such Tax Benefit is realized. For purposes

hereof, "Tax Benefit" shall mean any refund of Taxes paid or reduction in the
amount of Taxes which otherwise would have been paid, in each case computed at

- the hlghest marginal rates. The Transferee and its Affiliates shall seek full recovery
under all insurance policies covering any Damages to the same extent as they would

if such Damages were not subject to indemnification hereunder, and the Transferee
and its Affiliates shall not terminate or cancel any insurance policies in effect for
periods prior to the Closing. In the event that an insurance recovery is made by the
Transferee or any of its Affiliates with respect to any Danjages for which any such
Person has been indemnified hereunder, then a refund equal to the aggregate
amount of the recovery (nef: of all direct collection expenses) shall be made promptly
to the Transferor. The Indemnifying Parties shall be subrogated to all rights in

.respect of any Damages indemnified by the Indemnifying Parties, but the Transferee

has no claim against the Transferor as a result thereof.

Notwithstanding anything to the contrary contatned in this Article 9, there shall be
no recovery for any Damages by the Transferee under this Article 9, and the

* Damages shall not be included in meeting the stated thresholds hereunder, to the

extent such item has been included in a reserve or accrual used in the calculation of

- the Purchase Price as determined pursuant to Article 2 hereof; or to the extent that -

the Damages arise or the amount thereof are increased as a result of any voluntary

~ act or omission on the part of the Transferee after Closing.

The Transferor has no obligation to make any payment for Damages (for - ‘
indemnification or otherwise) with respect to the matters described in Section 9.2
until the fotal of all Damages with respect to such matters exceeds $50,000, and then
Transferor will pay Transferee the full amount of such Damages and in all cases only
up to a maximum of the Purchase Price ("Indemnification Cap"), Fuirthermore,
Transferee shall not be entitled to make any claim for indemnification against the
Transferor in respect of an Individual Matter {as defined below) unless such claim is
for Damages in an amount of at least $5,000. “Individual Matter” means any
indemnification claim or series of indemnification claims for a breach of a

" representation or warranty of the Transferor which arises from the same or similar

underlying event or circumstance, Notwithstanding the foregoing, the
Indemnification Cap shall not apply where the Transferor is in breach of any
representation or warranty in Section 3.1 or the certificate to be delivered pursuant
to Section 6.1(a), for which a notice of claim under Section 9.5 has been provided to
the Transferee within the applicable period specified in Section 9.1.

The Transferee has no obligation to make any payment for Damages (for
indemnification or otherwise) with respect to the matters described in Section 9.3
until the total of all Damages with respect to such matters exceeds $50,000, and then
Transferee will pay Transferor the full amount of such Damages and in all cases only
up to the Indemnification Cap. Furthermore, Transferor shall not be entitled to make

+ any claim for indemnification against the Transferee in respect of an Individual
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Matter unless such claim is for Damages in an amount of at least $5,000.
Notwithstanding the foregoing, the Indemnification Cap shall not apply where the
Transferee is in breach of the following; .

. {a) . any breach or inaccuracy of any representation or warranty in Section 4.1
, or the certificate to be delivered pursuant to Section 6.2(a), for which a
notice of claim under Section 9.5 has been provn:led to the Transferee
within the applicable period specified in Section 9.1; and

(b) the mdemmty provided in Section 2.6.

Section 9.5 N ohflcatmn

)

ne

)
)
e

(3)

If a Third Party Claim is instituted or asserted against an Indernnified Party, the
Indemnified Party will promptly notify the Indemnifying Party in writing of the
Third Party Claim. The notice inust specify in reasonable detail, the identity of the
Person making the Third Party Claim and, to the extent known, the nature of the
Damages and the estimated amount needed to investigate, defend, remedy or
address the Third Party Claim.

If an Indemnified Party becomes aware of a Direct Claim, the Indemnified Party w1II
promptly notlfy the Indemnifying Party in writing of the Direct Claim.

Upon rece1pt of such notice, the provisions of Section 9.6 will apply to ariy Third -
Party Claim.

- Section 9.6 Procedure for Third Party Claims.

Upon recewmg notice of a Third Party Claim, the Indemnifying Party may
participate in the investigation and defence of the Third Party Claim and may also
elect to assume the investigation and defence of the Third Party Claim.

In order fo assume the investigation and defence of a Third Party Claim, the
Indemnifying Party must give the Indemnified Party written notice of its election
within 30 days of Indemnifying Party’s rece1pt of notice of the Third Party Claim.

If the Indemmfymg Party assumes the mvestlgatlon and defence ofa Third Party
Claim:

(a) the Indemnifying Party will pay for all reasonable costs and expenses of
: the investigation and defence of the Third Party Claim except that the
Indemnifying Party will not, so long as it diligently conducts such defence,
"be liable to the Indemnified Party for any fees of other counsel or any
other expenses with respect to the deferice of the Third Party Claim,
incurred by the Indemnified Party after the date the Indemnifying Party
validly exercised its right to assume the investigation and defence of the
Third Party Claim; and

(b)  the Indemnifying Party will reimburse the Indemnified Party for all
' reasonable costs and expenses incurred by‘the Indemnified Party in
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connection with the investigation and defence of the Third Party Claim
prior to the date the Indemnifying Party validly exercised its right to
assume the investigation and defence of the Third Party Claim.

If the Indemnified Party undertakes the defence of the Third Party Claim, the
Indemnifying Party will not be bound by any determination of the Third Party -
Claim or any compromise or settlement of the Third Party Claim effected without
the consent of the Indemnifying Party (which consent may not be unreasonably
withheld, conditioned or delayed). :

The Indemnifying Party will not be permitted to compromise and settle or to cause a
compromise and settlement of a Third Party Claim without the prior written consent
of the Indemnified Party, whicl consent may not be unreasonably withheld,
conditioned or delayed, unless: _

(a)  -the terms of the compromise and settlement require only the paymnent of
money for which the Indemnified Party is entitled to full indemnification
under this Agreement; and

(b the Indemnified Party is not required to admit any wrongdoing, take or
refrain from taking any action, acknowledge any rights of the Person
making the Third Party Claim or waive any rights that the Indemnified
Party may have against the Person making the Third Party Clairm. -

The Indemnified Party and the Indemnifying Party agree to keep the other fully
informed of the status of any Third Party Claim and any related proceedings. If the
Indemnifying Party assumes the investigation and defence of a Third Party Claim,
the Indemnified Party will, at the request and expense of the Indemnifying Party,
use its reasonable efforts to make available to thé Indemnifying Party, on a timély
basis, those employees and others whose assistance, testimony or presence is
necessary fo assist the Indemnifying Party in investigating and defending the Third
Party Claim. The Indemnified Party shall, at the request and expense of the
Indemnifying Party, make available to the Indemnifying Party, or its representatives,
on a timely basis all documhents, records and other materials in the possession,
control or power of the Indemnified Party, reasonably required by the Indemnifying
Party for its use solely in defending anty Third Party Claim which it has elected to
assume the investigation and defence of. The Indemnified Party shall cooperate on a
timely basis with the Indemnifying Party in the defence of any Third Party Claim.

Section 9.7 Exclusion of Other Remedies.

ey

Except as provided in this Section 9.7, and other than as provided in Section 5.3,
Section 11.3 or Section 11.6, the indemnities provided in Section 9.2 and Section 9.3
constitute the only remedy of the Transferee or the Transferor, respectively, against a
Party in the-event of any breach of a representation, warranty, covenant or
agreement of such Party contained in this Agreement. The Parties may exercise their
rights of termination in Section. 8.1 and their rights of indemnity in Article 9. The
Parties acknowledge that the failure to comply with a covenant or obligation

e R RN C T
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contained in this Agreement may give rise to irreparable injury to a Party
inadequately compensable in damages. Accordingly, a Party may seek to enforce
the performance of this Agreement by injunction or specific performance upon
application to a court of competent jurisdiction without proof of actual damage (and
without requirement of posting a borid o7 Gther security). Fach of the Transferée and
the Transferor expressly waives and renounces any other remedies whatsoever,
whether at law or in equity, which it would otherwise be entlﬂed toas agamst any
other Party, except as expressly set forth in this: Agreement :

(2) No claim shall be brought or maintained by the Transferee or its successors or
permitted assigns against any partner, officer, director, emiployee (present or former)
or Affiliate of any Party hereto which is not itself otherwise expressly identified as a
Party hereto, and no recourse shall be brought or granted against any of them, by
virtue of or based upon any alleged misrepresentation or inaccuracy in or breach of
any of the representations, warranties or covenants of any Party hereto set forth or
contained in this Agreement or any exhibit or schedule hereto or any certificate
delivered hereunder.

Section 9.8 One Recovery. : : ,
Any Indemnified Party is not.entitled to double recovery for any claims even though - b

they may have resulted from the breach of more than one of the representations, warranties,

covenants and obligations of the Indemnifying Party in this Agreement. No Party has any

liability or obltgatlon with respect to any claim for indemnification to the extent that such |

matter was reflected as an adjusiment to the Purchase Price.

Section 9.9 Duty to Mitigate, -

Nothing in this Agreement in any way restricts or limits the general obligation at :
Law of an Indemnified Party to mitigate any loss which it may suffer or incur by reason of ;
the breach by an Indemnifying Party of any representation, warranty, covenant or [
obligation of the Indemnifying Party under this Agreement. If any claim can be reduced by
any recovery, settlement or otherwise under or pursuant to any insurance coverage, or - i
pursuant to any claim, recovery, settlement or payment by or against any other Person, the e
Indemnified Party shall take all appropriate steps to enforce such recovery, settlement or
payment and the amount of any Damages of the Indemnified Party will be reduced by the
amount of insurance proceeds actually recoverable by the Indemnified Party.

ARTICLE 10
POST-CLOSING COVENANTS

Section10.1  Termination Payment Contribution for Terminated Employees.

(1) The Transferee acknowledges and agrees that the Transferor may, effective at the
Closing Time, and conditional upon Closing, terminate the employment of any or all
of the Non-Transferring Employees other than Non-Transferring Employees who are
on long-term disability leave or workers compensation leave at the time that notice
of termination is provided (such terminated employees referred to as the

_"Terminated Employees"). If there are more than 51 Terminated Employees, the i
Transferee shall pay to the Transferor the Termination Payment Contribution, P




44 .

2 If a Termination Payment Contribution is payable by the Transferee, then (i) at or
before 4 pm (Toronto Time) on the second. Business Day following the Closing Date
(or such other time as agreed to by the Parties), the Transferor shall provide notice to
the Transferee containing the names of the Terminated Employees; (ii) on or before
the 15t Business Day following the Closing Date (or such other time as agreed to by
the Parties), the Transferor shall provide notice to the Transferee of the aggregate
amounts of payment in lieu of notice, severance and other payments made or owing
to the Terminated Employees as a result of the termination of their employment at
the Closing Time (“Termination Payments"), and at such time will provide to the
Transferee a written accounting of the calculations used to derive the Termination
Payments, including the calculations for each Terminated Employee and how the
Termination Payment Contribution (as defined below) formula will be calculated;
and (iii) no later than 30 days after the Closing Date, the Transferee shall pay to the
Transferor the amount that is the result of the following formula (the "Termination
Payment Contribution"): Termination Payments divided by the number of
Terminated Employees, multiplied by the amount by which the total number of
Terminated Employees is greater than 51.

3 Other than the obligations set out above relating to the Termination Payment
Contribution, the Transferee shall have no further obligations to the Transferor
regarding any Non-Transferring Employee.

Section 10.2  Non-Termination of Hired Employees.” ~

(L Subject to subsection (2) below relating to certain Hired Employees based in Quebec,
the Transferee agrees not to terminate any Hired Employee’s employment without
cause for the period ending six (6) months after Closing. Subject to the previous
sentence, nothing in this Agreement shall be deemed to prevent or restrict in any
way the right of the Transferee to terminate, reassign, promote or demote any of its
employees after the Closing Time, or to change adversely or favourably the title,
powers, duties, responsibilities, functions, locations, salaries, other compensation or
terms or conditions of employment of such employees.

(2) With respect to Hired Employees working in Quebec, the Transferee agrees not to
terminate any more than 30 such Hired Employees. employment without cause for
the period ending six' (6) months after Closing. Subject to the previous senténce,
nothing in this Agreement shall be deemed to prevent or restrict in any way the right
of the Transferee tv terminate, reassign, promote or demote any of its employees
working in Quebec after the Closing Time, or to change adversely or favourably the -
title, powers, dutes, responsibilities, functons, locations, salanes, other
compensation or terms.or conditions of employment of such employees.

Section 10.3 Access to Books and Records..

For a period of the longer of (i) 10 years from the Closing Date; or (ii) 2 years after
the end of the Term of the Branded Concession Agreement, or for such longer period as.may
be required by Law or requested by Transferor, acting reasonably, the Transferee will retain

all copies of Business Books and Records transferred to the Transferee on the Closing Date.
So long as any such Books and Records are retained by the Transferee pursuant to this ,
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Agreement, the Transferor has the right to inspect and to make copies (at their own
expense) of them at any time upon reasonable request for any proper purpose and without
undue interference to the business operations of the Transferee. :

Section 10 4  Litigation Ass:stance

For a period of six years from the CIosmg Date or for such longer penod as may be
required by Law or requested by Transferor, acting reasonably, the Transferee will assist the
Transferor and its Affiliates, as the case may be, with all thitrd party claims and litigation
involving the Transferor or any of its Affiliates and any third parties, in relation to the
Business as it was operated by the Transferor prior to the Closing Date,

" Section 10.5 Busmess Personal Information. .

Transferee shall only use and disclose the Business Pe.rsonal Informatlon (1) for the
purposes for which the Business Personal Information was initially collected from orin -
respect of the individuals, provided the Business Personal Information relates solely to the
carrying on of the business or activity or the carrying out of the objects of the transactions
contemplated by this Agreement; or (ii) as otherwise required or permitted by privacy
Laws,

Section 10.6 Further Assurances._

Each of the Parties hereto will promptly do, make, execute or deliver, or cause to be
done, made, executed or delivered, all such further acts, documents and things as the other
Party hereto may reasonably require from time to time for the-purpose of giving effect to
this Agreement and will use its best efforts and take all such steps as may be reasonably

" - within its power to implement to their full extent the provisions of this Agreement,

Transferor for itself and its successors and assigns hereby covenants and agrees that,
at any time and from time to time forthwith upon the written request of Transferee,
Transferor will do, execute, acknowledge and deliver or cause to be done, executed,
acknowledged and delivered, each and all of such further acts, deeds, assignments,
transfers, conveyances, powers of attorney and assurances as may.reasonably be required
by Transferee in order to assign, transfer, set over, convey, assure and confirm unto and vest
in Transferee, its successors and assigns, good and valid title to the assets sold, conveyed,
transferred and delivered by this Agreement free and clear of all Liens except for Permitted

Liens.

Transferor hereby constitutes and appoints Transferee and its successors and assigns
Transferor's true and lawful attorney and attorneys, with full power of substitution, in
Transferor’'s name and stead, by and on behalf of, and for the benefit of, Transferee and its
. successors and assigns to demand and receive any and all of the Transferred Assets and to
give receipts and releases for and in respect of the same, and any part thereof, and from time
to time to institute and prosecute, at the expenses, and for the benefit of, Transferee and its
successors and assigns any and all proceedings at law, in equity or otherwise, which
Transferee or it successors and assigns may deem proper for the collection or reduction to
possession of any of the Transferred Assets orfor the collection and enforcement of any
claim or right of any kind hereby sold, conveyed, assigned, transferred and delivered, and
to do all acts and things in relation to the Transferred Assets which Transferee or its

R T
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‘successors and assigns shall deemed desirable. Transferor hereby declares that the
foregoing powers are coupled with an interest and are and shall be irrevocable by
Transferor in any manner or for any reason whatsoever.

Nothing contained herein, express or implied, is intended or shall be construed to
confer upon, or give to, any person other than Transferee and its successors and assigns any
- remedy, claim under or by reason of this Agreement or any agreements, terms, covenants or
conditions hereof, and all agreements, terms, covenants and conditions contained herein
shall be for the sole and exclusive benefit of Transferee and its successors and assigns.

ARTICLE11 . .
MISCELLANEOQUS

Section 11.1 Notices. : b
Any notice, direction or other communication {(each a "Notice") given regarding the -

matters contemplated by this Agreement must be in writing, sent by personal delivery,

courier or facsimile (but not by electronic mail) and addressed:

to the Transferor at:

Sears Canada Inc.
290 Yonge Street, suite 700
- Toronto, Ontario M5C 2B3

Aftention:.  General Counsel -
Facsimile: 416-941-2321

. to the Transferee at: . . . ) ;.

#245, 1209 59 Avenue SE
Calgary, Alberta T2H 2P6 -

Attention: President
Facsimile: (403) 255-2839

with a copy (which shall not constitute notice} to:

Bumet Duckworth & Palmer LLP
2400, 525-8th Avenue SW -
Calgary, Alberta T2P 1G1

Attention: Brian W. Borich
Facsimiie: 403-260-0332

A Notice is deemed to be delivered and received (i} if sent by personal delivery or same-day
courier, on the date of delivery if it is a Business Day and the delivery was made prior to
4:00 p.m. (local time in place of receipt) and otherwise on the next Business Day, (ii} if sent i
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by overnight courier, on the next Business Day, or (iii) if sent by facsimile, on the Business
Day following the date of confirmation of transmission by the originating facsimile. A Party
may change its address for sérvice from time to time by providing a Notice in accordance
with the foregoing, Any subsequent Notice must be sent to thie Party at its changed address.
Any element of a Party’s address that is not specifically changed in a Notice will be assumed
not to be changed, Sending a copy of a Notice to a Party’s legal counsel as contemplated .
above is for information purposes only and does not constitute delivery of the Notice to that
Party. The failure to send a copy of a Notice to legal counsel does not invalidate delivery of

that Notice to a Party.

Section11.2  Time of the Essence.
Time is of the essence in this Agreement.

Section 11_.3 Brokers.

The Transferor shall indemnify and save harmless the Transferee from and against
any and all claims, losses and costs whatsoever for any fee, commission or other
remuneration payable or alleged to be payable to any broker, agent or other intermediary
who purports to act or have acted for the Transferor. The Transferee shall indernnify and
save harmless the Transferor from and against any and all claims, losses and costs
whatsoever for any fee, commission or other remuneration payable or alleged to be payable
to any broker, agent or other intermediary who purports to act or have acted for the
Transferee. These indemnities are not subject to any of the hrrutatlons set out in Article 9.

Sectmn 114 Announcements

. No pres$ release, public statement or announcement or other public disclosure with s
respect to this Agreement or the transactions contemplated in this Agreement may be made E
. except with the prior written consent and joint approval of the Transferor and the
Transferee, or if required by Law or a Governmental Entity. Where the public disclosure is
required by Law or a Governmental Entity, the Party required to make the public disclosure
will use its commercially reasonable efforts to obtain the approval of the other Party as to
the form, nature and extent of the disclosure.

Section115  Third Party Beneficiaries.

Except as otherwise expressly provided herein, the Transferor and the Transferee
intend that this Agreement will.not benefit or create any right.or.cause of action in favour of
any Person, other than the Parties. To the extent required by law to give full effect to these
direct rights, the Transferor and the Transferee agree and acknowledge that they are acting
as agent of their respective Indemnified Parties. The Parties reserve their right to-vary or ;
rescind the rights, granted by or under this Agreement to any Person who is not a Party, at i~
any time and in any way whatsoever, w1thout notice to or consent of that Person, including - :
any Indemnified Party.

Section 11.6 Expenseé. :

Except as othérwise expressly provided in this Agreement, each Party will pay for its
own costs and expenses incurred in connection with this Agreement and the transactions
contemplated by them. The fees and expenses referred to in this Section 11.6 are those
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wluch are incurred in connectlon with the negotiation, preparatlon, executlon and
performance of this Agreement, and the transactions contemplated by this Agreement
including the fees and expenses of legal counsel, investment advisers and accountants.

Section11.7 Amendments.

- .Subject to Section 11.8, this Agreement may only be amended, supplemented or
otherwise modified by written agreement signed by the Transferor and the Transferee, .

Section 11.8 Waiver. _ ] _

No waiver of any of the provisions of this Agreement will constitute a waiver of any
other provision {whether or not similar), No waiver will be binding unless executed in
writing by the Party to be bound by the waiver, A Party’s failure or delay in exercising any
right under this Agreement will not operate as a waiver of that right. A single or partial
exercise of any right will not preclude a Party from any other or further exercise of that right
or the exercise of any other right.

Section 11.9 Non-Merger.

Except as otherwise expressly provided in this Agreement, the covenants,
 representations and warranties shall not merge on and shall survive the Closing,

Section11.10  Entire Agreement..

This Agreement, together with the confidentiality agreement, constitutes the entire
agreement between the Parties with respect to the transactions contemplated by this
Agreement and supersedes all prior agreements, understandmgs, negotiations and
discussions, whether oral or written, of the Parties. There are no representations,
warranties, covenants, conditions or other.agreements, express or implied, collateral,
statutory or otherwise, between or among the Parties in connection with the subject matter
of this Agreement, except as specifically set forth in this Agreement. The Parties have not
relied and are not relying on any other information, discussion or understanding (including
any information in any confidential information memorandum or business overview
document) in entering into and completing the transactions contemplated by this
Agreement.

Section 1111  Successors and Assigns.

(1) . This Agreement becomes effective only when executed by the Transferor and the
Transferee. After that time, it is binding on and enures to the benefit of the
Transferor, the Transferee and their respective successors and permitted assigns.

(2 Neither this Agreement nor any of the rights or obligations under this Agreement
are assignable or transferable by any Party without the prior written consent of the

other Parties.

Section 11.12  Severability.

If any provision of this Agreement is determined to be illegal, invalid or .
unenforceable by an arbitrator or any court of competent jurisdiction, that provision will be
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severed from this Agreement and the remaining provisions.will remain in full force and
effect.

Section11.13 Governing Law,

(1)  This Agreement is governed by and interpreted and enforced in accordance with the
: laws of the Province of Ontario and the federal laws of Canada applicable therein.

2 Each Party irrevocably attorns and submits to the non-exclusive jurisdiction of the
Ontario courts situated in the City of Toronto and waives objection to the venue of
any proceeding in such court or that such court provides an inconvenient forum.

Section 11,14 Counterparts.

This Agreement may be executed in any number of countefparté (including
counterparts by facsimile or email) and all such counterparts taken together shall be deemed
to constitute one and the same instrument. :

[Signature pages to follow.]




IN WITNESS WHEREQOF the Parties have executed this Asset Transfer Agreement.

SEARS CANADA INC.

By:

Name: Peter Kalen
Title:  Execulive  Vice-President,
Financial and Home Services, Direct

and Marketing

Name: Terri Lowe .
Title: Vice-President, Home Services

SHS SERVICES MANAGEMENT INC,

By:

Name:
Title:

Name:
Title:
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IN WITNESS WHEREOF the Parties have executed this Asset Transfer Agreement.

"~

SEARS CANADA INC.
By:

Kok

Naxme: Peter Kalen

Title; Executive . Vice-President,
Financial and Home Services, Direct
and Marketing

Name: Terri Lowe
Title: Vice-President, Home Services

SHS SERVICES MANAGEMENT INC.

Name:
Title:

Name:
Title:
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IN'WITNESS WHEREQF the Paities have execated this Asset Transfer Agreement.
SEARS CANADA INC.

By'

Name: Peter Kalen

Title:  Executive  Vice-Fresident,
Financial and Home Services, Direct
and Marketing

Namar Tertr .

Title: Vice-Président, Hoine Services

S5HS SERVICES MANAGEMENT INC.

Name:
Titler

Name:
Title:

moriprimm e g g e e =
D ot Cratt e



IN WITNESS WHEREOF the Parties have executed this Asset Transfer Agreement.

SEARS CANADAINC,

By:

Name: Peter Kalen

Title:  Executive  Vice-President,
Financial and Home Services, Direct
and Marketing

Name: Terzi Lowe
Title: Vice-President, Home Services

SHS SERVICES MANAGEMENT INC.

By:
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This is Exhibit “B” referred to in the
Affidavit of Daniel Westreich
Sworn before me, this 7

day of January, 2014.

G ool

A Commissioner, Etc.

Sam Golder,

a Commissioner, etc., Province of
Ontario, while a Student-at-Law.
Expires August 28, 2016.
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SEARS BRANDED CONCESSION AGREEMENT 4
BRAND NAME: Sears Home Services / Services résidentiels Sears
EFFECTIVE DATE: March 2, 2013

THIS AGREEMENT is made as of the 20™ day of December, 2012,

BETWEEN:
SEARS CANADA INC,, a corporation incorporated under
the laws of Canada, having its head office in the City of
Toronto, Province of Ontario
("Sears")
-and -
SHS SERVICES WMANAGEMENT INC., a corporation
incorporated under the laws of Canada, having its head
office in the City of Toronto, Province of Ontario
("Licensee")

RECITALS;

Sears is a natlonal retailer offering products and services to its Customers through various
channels including retail stores, free standing speciality stores, catalogues, direct marketing
media and the internet.

Licensee has represented to Sears that, upon the Effective Date, Licensee will be fully qualified,
experienced, licensed, capitalized, staffed and equipped to successfully establish and operate a
business for the purpose of procurement, presentation, merchandising, marketing, provision and
sale of the products and services contemplated by this Agreement.

Sears has approved Licensee to operate the Concession business selling Products and
Services using the Sears Trademark under the Brand Name.

In consideration of the mutual covenants and agreements contained in this Agreement and
other good and valuable consideration {the recelpt and sufficiency of which are hereby
acknowledged), the Parfiss have entered into this Agreement.

ARTICLE 1.
INTERPRETATION

1.1 Definitions

The following words and phrases used In this Agreement {including, for greater certainty, the
Schedules attached hersto)} shall have the following meanings:

(a) “Accounting Principles" means accounting principles generally accepted in
Canada as contemplated by the handbook of the Canadian Institute of Chartered




(b)

(c)

(d)

()

(m)

(n)

Accounts (the "Handbook"}, as amended from time to time, applied on a
consistent basis and which incorporates International Financlal Reporting
Standards under Part 1 of the Handbook for periods beginning on and after
January 1, 2011, and Canadian generally accepted accounting principles under
Part V of the Handbook prior to January 1, 2011; if the Handbook contains more
than one recommendation as to treatment of a matter, the recommendation that
shall constitute Accounting Principles shall be the one most appropriale in the
context to the Licensee or Sears, as the case may be.

"Agreement” means this agreement and all schedules attached to this
agreement, in each case as they may be amended or supplemented from time to
time, and the expressicns “hereof, "herein”, "hereto”, "hereunder", "hereby" and
similar expressions refer to this agreement and unless otherwise indicated,
references to articles and sections are to articles and sections in this agreement.

"Affiliate" has the meaning attributed to such term in National Instrument 45-106
of the Canadian Securities Administrators, as the same may be amended or
replaced from time to time.

"Annual Performance Guaranfees™ means, for each Fiscal Year, the
Guaranteed Gross Revenue for such Fiscal Year and the Card Share Guarantes
for such Fiscal Year,

"Annual Reconciliation Report” has the meaning given fo it in section 12.4.

"Annual Service Level Guarantees" has the meaning given to it in
Schedule "J".

*Annual Service Level Credit" means a Service Level Credit payable as a result
of a Service Level determined on an annual basis.

"Applicable Law" means, with respect to any Person, property, transaction,
event or course of conduct, all applicable laws, statutes, rules, by-laws and
regulations, regulatory policies and all applicable official directives, orders,
judgments and decrees of Governmental Authorities.

"Asset Transfer Agreement" means the Asset Transfer Agreement between
Sears and Licensee dated of even date herewith.

"Bankruptcy Event" has the meaning given to it in section 23.4.

"Brand Name"” means Sears Home Services / Services résidentiels Sears, under
which the Concession will be operated.

"Building" means that part of any buliding in which a Designated Store is
located.

"Business Day" means a day other than a Saturday or Sunday or any other day
that is not a business day for Sears headquarters staff.

"CAM Contribution” has the meaning given to it in section 5.31.




(0)

(p)

{a)
(r)
(s)

(v}

(2)

"Card Share" means the percentage of Gross Revenue and applicable Sales
Tax transacted on a Sears Card.

"Card Share Guarantee” means the Card Share Guarantee sef out in
Schedule "K".

“Card Share Guarantee Credit" has the meaning given to it in Schedule "K".
"Card Share Incentive Bonus" has the meaning given to it in Schedule "K".
"Change of Control” means, with respect {o Licensee,

(i) a Person or group becomes the beneficial owner, directly or indirecily, of
more than fifty percent (50%) of the total voting power of the Licensee;

(i) the Licensee merges, amalgamates, consolidates, acquires, is acquired
by, or otherwise combines with any other Person other than an Affiliate;
or :

(iii) the Licensee sells all or substantially all of lts assets to a Person that is
not an Affiliate of the Licensee.

"Claim"” means claim, action, Jawsult, demand, cause of action, judgment, fine,
penalty, Loss, or proceeding, whether actual or alleged.

"Commission" has the meaning given to it in section 12.1.

"Commission Guarantee Adjustment” has the meaning given to it in
sectlon 12.1

“Commission Rebate" has the meaning given to it in section 12.1.

"Cempetitor' means a business operating in Canada that sells producls and
servicas any of which are substantially the same as any of the Products and
Services to retail customers and that has any of the following characteristics: (1)
is present in three or more provinces; (i) has annual sales of Products and
Services of more than $100 million; (iii) has securities listed on a recognized
securities exchange; or (iv) is an Affiliate of a Parson listed on a recognized
securities exchange. For greater certainty and without limitation, "Competitor"
Includes retailers operating under the following banners: Best Buy, Brault &
Martineau, Canadian Tire, Costco, Future Shop, Home Depot, Home Hardware,
Target, Leon's, Lowss, Rona, The Bay, Wal-Mart.

"Concession” means the business operated by the Licensee selling tha
Products and Services through the Designated Channels and at the Licensed
Areas, under the Brand Name, in accordance with the terms and conditions of
this Agreement.

"Concession Employees" means the employees of the Licensee who are
involved in the operation of the Concession
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(dd)
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(99)

(hh)
(ii)
(i

(kk)

(I

(mm)

"Concession Website" has the meaning given to it in sectlon 6.9.
"Customer Deposits” has the meaning given in section 25.6,

"Customers” means any Person or Persons who avail themselves of any
product andfor service offered by the Licensee pursuant to this Agreement.

"Designated Channels" means the channels, as set forth In the attached
Schedule "A", within which the Licensee is permitted to operate the Concession
or such other channels as may be mutually agreed by the Parfies.

“Designated Market" means the geographical location of a retail market
deslgnated by Sears, as set forth in the attached Schedule "A", in which the
Licensee is permitted to operate the Concession or such other markets as may
be mutually agreed by the Parfies.

"Designated Stores" means the retail stores designated by Sears, as set forth in
the attached Schedule "A", in which the Licensee is permitted to operate the
Concession.

"Effective Dafe" means 11:59 pm {Toronto time) on the later of the date
indicated es the "Effective Date” on the first page of this Agreement, or the date
on which the conditions precedent set out in section 27.1 have occurred or,
where applicable, have been waived,

"Event of Default” has the meaning given to it in section 23.3.
"Executive Committeg" has the meaning given to it in section 14.1.

"Financial Covenants" means the financial covenants referenced in
section 13.5.

"Fiscal Month" means a period of time, being a month of either four weeks or
five weeks as determined in accordance with the "4-5-4 Calendar" guidelines
established by the National Retail Federation of the United States. The first
Flscal Month of the Term shall commence on the Effective Date and end on the
last day of the month established according to such 4-5-4 Calendar, and the last
Fiscal Month of the Term shali end on the last day of the Term.

"Fiscal Quarter” means a period of time, the first Fiscal Quarter commencing on
the first day of the Term, and ending at the end of the next third, sixth, ninth or
twelfth Fiscal Month of Sears in such Fiscal Year. The last Fiscal Quarter shall
end on the last day of the Term.

"Fiscal Year" means a period of time, the first Fiscal Year commencing on the
first day of the Term, and ending on the Saturday falling closest to January 31 in
each year Immaediately following the first day of the Term. Each Fiscal Year
thereafter shall consist of consecutive periods of twelve (12) Fiscal Months, but
the last Fiscal Year of the Term, whether or not it is twelve {12) Fiscal Months,
shall terminate on the expiry or earlier termination of this Agreement. If, however,
Sears considers it necessary or convenient for Sears purposes, Sears may at
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(pp)
{(qq)
()

(ss)

any time and from time to tima, by written notice to the Licensee, specify a date
from which each subsequent Fiscal Year is to commence, and in such event, the
then current Fiscal Year shall terminate on the day immediately preceding the
commencement of such new Fiscal Year, and the appropriate adjustments shall
be made between the Parties,

"Force Majeure" means any occurrence which delays, hinders or prevents either
Party hereto from the performance of any term, covenant or act required
hereunder which is not the fault of the Parly delayed in performing work or doing
acts required under the terms of this Agreement, including: strikes or walkouts
not caused by Sears or Licensee’s intentional act; labour troubles; industrial
disturbances; inability to procure materials or services; faftures, fluctuations or
non-availability of eleciric power, heat, light, ventilation or air-conditioning,;
governmental faws, regulations or controls; riots; clvil commotions; insurrections;
anarchy; acts of a forelgn enemy; revolution; acts of sabotage; acts of terrorism,
bioterrorism, or cyber-terrorism; invasion; rebellion; military or usurped power;
war {whether declared or not) or warlike operations; blockades; epidemics;
washouts; nuclear and radiation activity or fallout; explosions; fires; acts of God
{(including without limitation, earthquakes, blizzards, floods, hurricanes, lightning,
storms and other natural disasters}, and damage caused by any aircraft.

"Furnishings" means, without limiting the generality of the foregaing, moveable
trade fixtures, counters, shelves, furniture and equipment, but shall not include
leasehold improvements which are affixed in or about a Licensed Area.

"Furniture and Equipment" has the meaning given to it In section 25.6.
"Governing Principles” has the meaning given to it in section 14.1.

*Governmental Authority" means any government, parliament, legislature, or
any regutatory authority, agency, commission, board or rulemaking entity of any
government, parliament or legislature, or any court of law, regulatory or
rulemaking entity having or-purporting to have jurisdiction In the relevant
circumstances, or any Person acting or purporting to act under the authority of
any of the foregoing.

"Gross Revenue” means the total revenue {not including Sales Tax) generated
from all sales, services and other business conducted by any means in, on, at,
from or through the Designated Channels by the Licensee. Without limiting the
generality of the foregoing, Gross Revenue includes:

(i) all amounts received or receivable for the sale or barter of the Products
and Services, goods, wares, merchandise and other items;

(i sales of all merchandise sold to other retailers or to wholesalers;
(iii) all amounts received or recelvable for services performed or rendered;
(iv)  the amount of all orders taken or received in a Licensed Area, whether

such orders are filled elsewhere, and whether through a catalogue,
internet or otherwise, and whether in person, or by mail, e-mail or by

12




(t0)

{uu)

{vv)

(ww)

facsimile transmission, or by means of any electronic, magnetic, digital,
telecommunication, telephone, video, computer, optical, internat, wireless
or other technology-based system or any other system, whether existing
now or developed in the future, or by any other means of communication
or telecommunication;

(V) all deposits given on services or goods purchased and not refunded to
Customers;

(viy  the amounts received from the sale of all gift certificates and gift cards at
the time they are redeemed;

in each case whether such sales or other recelpis or receivabies are evidenced
by cheque, cash, credit, credit card, debit card, automated teller machine, charge
account, gift cards, merchandise certificates, rewards program redemption,
exchange or otherwise and whether such sales are made by means of
mechanical or other vending devices within a Licensed Area. There shall be no
deduction made for bank charges or uncollected or uncollectible credit accounts
or charges made by collection agencies and no allowances shall be made for
bad debis]. In addition, each charge or sale made on instalment or credit shall be
treated as a sale for the full selling or rental price in the month during which such
charge or sale is made, irrespective of the time when the Licensee receives
payment (whether full or partial) therefor, All monies or other things of value
accepted or received by or on behalf of the Licensee not harein specifically
excluded or deducied from Gross Revenue shall be deemed 1o be included in
Gross Revenue. For the avoidance of doubt, Gross Revenue does not include
revenue generated on the sale or provision of financing.

"Guaranteed Gross Revenue" has the meaning given to it in Schedule "K".

"Guidelines For Licensed Business on the Internet” has the meaning given to
it in Schedule "I".

"Hazardous Substance" has the meaning given to it in section 5.22.

"Information" means material, Information or data in any form or nctation and
however stored, fixed, expressed or embodied, if embodied in a material,
tangible or electronic form, including all material, information and data of a
scientific, technical or business nature including ail trade secrets and other
proprietary or confidential information; non-proprietary know-how; standards and
specifications; technigues, methods, process and know-how technical and
statistical data; compilations of information and data and computer databases;
computer software; frade-mariks; research, developmental, demonstration and
engineering work; designs, formulas, procedures, innovations, discoveries,
inventions, processes, technological developments, methods, techniques and
systems; information relating fo computer hardware, information technology,
infrastructure and reguirements and unpublished patent information; systems
management and performance data; and all information and data of a business
nature including information and data related to past, present and prospective:
businesses, preducts and services, intearnal management and finances,
marketing plans and techniques, price lists, customers, employees, operations,

13




(xx)

(vy)

(zz)

{aaa)

{bbb)
{cce)

(ddd)

{eee)

(fff)

{909)

facilities, assets and programs,; and all confidential information, Information will
be considered as such whether or not it is protected by or embodies any
Intellectual Property Right and whether or not it is in human or machine readable
form.

"Initial Term" has the meaning given to it in section 2.1.
"Intallectual Property Rights" means:

{n any and all proprietary rights anywhere in the world provided under: (i}
patent law; (i) copyright law {including moral rights); (iii) trade-mark law;
(iv) design patent or industriat design law; (v) semi-conductor chip or
mask work or integrated circult topography law; or (vi) any other statutory
provision or common law principle applicable to this Agreement, including
trade secret law, which may provide a right in either hardware, proprietary
software, content, documentation, confidential information, trade-marks,
ideas, formulae, algorithms, concepts, inventions, processes or know-how
generally, or the expression or use of such hardware, proprietary
software, content, documentation, confidential information, trade-marks,
ideas, formulae, algorithms, concepts, inventions, processes or know-
how;

(i) any and all applications, registrations, licenses, sub-licenses, franchises,
agreements or any other evidence of a right in any of the foregoeing; and

(iif)  all the licenses and waivers and beneflts of waivers of the intellectual
property rights set out in (i) and (i) above, all future income and proceeds
from the intellectual property rights set out in (i) and (ii) above, and all
rights to damages and profits by reason of the infringement or violation of
any of the inteilectual property rights set out in {I} and (i} above.

*"Initial Rernodelling Commitment” has the meaning given to it in Schedule "D".

"Licensed Area" means the physical space in Daesignated Stores occupled by
the Licensee in which the Licensee shall operate the Concesslon.

"Licensee Intellectual Property” has the meaning given to it in section 17.3.
"Licensee Obligations” has the meaning given to it in section 10.6.

"Licensee’s Confidential Infermation” has the meaning given to it in
section 18.3.

"Licensee's Financial Obligations" as the meaning given to It in section 15.5,

"Licensee's Representatives” means Licensee's agents, assigns, contractors,
designees, representatives, servants and sub-confractors.

*Licensee Software” means the software used by Licensee for purposes of
operation of the Concession, including specifically the software used to store
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data regarding customers, conlractors, suppliers, project management and work-
In-progress,

{hhh}) "Losses" means all out-of-pocket costs, damages, judgments, penalties, fines,
losses and expenses, including reasonable legal fees, disbursements and court
costs.

(iii) "Maintenance and Administration Fee" has the meaning given to it in
section 12.2;

(jin “Marketing Liaison" has the meaning given to it in section 14.3.

(kkk} “"Marketing Plan" means a plan for marketing by Licensee of the Products and
Services In a Fiscal Year, and the budgsting of associated costs, as approved by
Sears in accordance with section 6.10.

(il "Merchant Fee" has the meaning given to it in section 7.7.

(mmm)"Minimum Marketing Commitment" has the meaning given to it in section 6.1

(nnn) "Net Sales" means Gross Revenue less returns, refunds, credits and allowances
paid or allowed by Licensee in accordance with this Agreement including, for
greater certainty, compensation paid to Customers to setite complaints and
refunds paid to Customers.

(oo} "New Inteliectual Property” has the meaning attributed to that term In
section 17.4.

(ppp) "Normal Business Hours" has the meaning attributed to that term in section 9.1,
(qqq) "Notices" has the meaning atlributed to that term in section 28.2.

{rrr}  "Parties” means Sears and Licensee and "Party” means one of Sears or
Licensee.

(sss) "Payment Defauit® has the meaning attributed to that term in paragraph 23.3(d).

(tt)y  "Person” means an Individual, partnership, limited partnership, joint venture,
syndicate, sole proprietorship, company or carporation with or without share
capital, unincorporated assoclation, trust, trustee, executor, administrator or other
legal personal representative, regulatory body or agency, government or
governmental agency, authority or entity however designated or constituted,

(uuu) “Personatl Information” has the meaning attributed to that term in section 9.7,

(vwv) “POS" means the point of sale register system in the Licensed Area to record the
sales generated by the Products and Services in Designated Stores.

(www) “Post-Termination Transfer" has the meaning given to it in section 25.9.

(xxx) "Privacy Acknowledgment” means the form attached as Schedule "G".
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{yyy) "Producis and Services” means the products and services that are set out in
Schedule "B" and such related products and services that may be reasonably
Inferred by the Brand Name.

{zzz) "Property Tax Contribution" has the meaning given to it in section 5.30.

(a2aaa) "Quarterly Service Level Credit” means a Service Level Credit payable as a
result of a Service Level determined on a gquarterly basis..

{bbbb) "Renewal Term" has the meaning given to it in section 2.2,

(ccee) "Sales Tax" means any goods and services taxes, harmonized sales taxes,
business transfer taxes, value-added taxes, multi-stage sales taxes, sales, use or
consumption taxes and any like taxes on goods or services provided by or on
behalf of Sears, including, without limitation, any goods and services tax and
harmonized sales fax exigible under Part 1X of the Excise Tax Act (Canada).

(dddd) “Sears Advertising Expenses" has the meaning given to it in section 6.5;
(ecee) "Sears Auditor" has the meaning given to it in section 15.5.

(ffffy "Sears Card” means any credit card issued to Sears Customers which is
branded with a trade-mark owned by or licensed to Sears.

(9ggq) "Sears Confidential Information” has the meaning given 1o it in section 18.2.
{(hhhh) "Sears Intellectual Property" has the meaning given to it in saction 17.2.

(i)  “Sears Rewards Program” means the customer loyalty and other related
programs provided to Sears cuslomers, including for purchases using the Sears
Card, as the sams may be amended or revised from time to time by Sears.

(iliy "Sears Serviced Products" has the meaning given in Schedule "M".

(kkkk) "Sears Trademark" means the trademark SEARS and any other or additional
trademarks as sef forth in the attached Schedule "C", or any other trademark or
name of Sears which may be authorized, in writing, for use from fims to time,
together with such type styles, colour schemes and design matter as Sears may
designate ih writing from time to time, including the Brand Name.

{lmy  "Secured Assets" has the meaning given to it in section 13.2.
{mmmm) "Service Level Standards" has the meaning given to it in Schedule "J",

(nnnn) "Store Lead" means (i) a transaction made at a Designated Store to purchase
any Product or Service; (i) an appointment made at a Designated Store to enter
into a transaction at a later time to purchase any Product or Service; (iii) an
appointment made af a Designated Store for Licensee fo discuss Products and
Services with a potantial Customer; or {Iv) an invitation made at a Designated
Store to the Licensee to contact a potential Customer for the purposes of making
an appointment to discuss Products and Services,
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1.2

{ooo0) "Store Reduction Caemmission Adjustment” has the meaning given to it in

saction 12.1.

{pppp} "Telephone Costs" has the meaning given to it in section 5.19,

{gqqq} "Term" means the Initial Term together with all Renewal Terms,

{(rrrr)  "Third-Party Claim* has the meaning given to it in section 19.3.

(ssss) "Trademark Owner" means the owner of a Sears Trademark.

(ttt) "Transferable Assets" has the meaning given to it in section 25.6.

{uuuu) "Transferable Contacts" has the meaning given to it in section 25.7.

{vwwy) "Utilities" has the meaning given to it it section 5.16.

(wwww) "Working Inventory” has the meaning given in section 25.6.

{xxxx) "Work-in-Progress" has the meaning given in saction 25.6.

Schedules

The following are the schedules attached to and form part of this Agreement:

1.3

Schedule "A" Deslgnated Channels, Markets and Slores
Schedule "B" Products and Services

Schedule "C" Sears Trademarks

Schedule D" Financial Commitments

Schedule "E" Understanding of Employment/Engagement
Schedulg "F" Licensee Reporting

Schedule "G" Privacy Acknowledgment

Schedule "H" Gaverning Principles

Schedule "I" Guidelines For Licensed Business on the Internet -
Schedule "J" Service Level Standards

Schedule "K" Performance Guarantees

Schedule "L" Protected Asset Values

Schedule "M" Product Servicing and Repair

Schedule "N" Financial Covenants Certificate

Interpretation

{a) Headings. The division of this Agreement into articles, sections, and schedules
and the insertion of headings are for convanience of reference only and shall not

in any way affect the meaning or interpretation of this Agreemeant.

(b} Section References. Unlaess the context otherwise requires, references in this
Agreement to an article, section or schedule, by number or letter, refer fo the
article, section or schedule, respectively, bearing that designation in this

Agreement.




()

(d)

(e)

(f}

(9)

(h)

@

4}

Inclusive Terms. Wherever the words "include”, "includes" or "including” are
used in this Agreement, they shall be deemed to be followed by the words
"without limitation" and the words following "“include”, "includes” or "including"
shall not be considerad to set forth an exhaustive list. The words “hereof",
“herein”, "hereto", "hereinafter”, "hereunder”, "hereby" and similar expressions
shall be construed as referring to this Agreement in its enilrety and not to any
particular section or other portion of It

Singular, Plural, Gender and Derivations. In this Agreement words imparting
the singular number include the plural and vice versa and words importing
gender include the mascuiine and feminine genders and the neuter. If a ferm is
defined in this Agreement, a derivative of that term shall have the corresponding
meaning.

Date for any Action. [n the event that any date on which any action is required

to be taken under this Agreement by any of the Parties hereto is not a Business

Day in the place where the action is to be taken, such action shall be required to
be taken on the next succeeding day which is a Business Day in such place.

Deemed Currency. In the absence of an express designation of any currency or
dollar amount in any provision hereof, any undescribed currency or dollar amount
herein shall be teemed to refer to Canadian dollars.

Statute References. Any reference in this Agreement to a statute or any
provision thereof shall include any and all rules, regulations and published
policies promulgated thereunder affecting or relating to such statute or provision
and any and all amendments or substitutions made to such statute, rule,
regulation or published policy prior to the date hereof and hereafter from time fo
time.

Interpretation Not Affected by Party Drafting. The Parties hereto acknowledge
that their respective legal counsel have participated in settling or have reviewed
the terms of this Agreement, and the Parties hereby agree that any rule of
construction to the effect that any ambigulty is to be resolved against the drafting
Party will not be applicable in the interpretation of this Agreement.

Accounting References. All accounting definitions, provisions and procedures
shall, for all purposes of this Agreement, have the meanings ascribad to them by
and shall be consistent with Accounting Principles.

Rules of Construction. in the event of any conflict between provisions in this
Agreement, the more specific provisions shall prevail and govern over more
general provisions.
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ARTICLE 2,
TERM

2.4 Initial Term

Subject to the terms and conditions of this Agreement, the term of this Agreement shall begin on
the Effective Date and shall end on the day scheduled o be the last day of the 2022 Fiscal Year
{the “Initial Term").

2.2 Renewal Terms

The term of this Agreement shall be automatically renewed for additional terms of three Fiscal
Years each (each, a "Renewal Term") unless, no earller than 18 months prior to the end of the
then-current term, and no later than 11 months prior fo the end of the then-current term, Sears
provides notice to Licensee that it desires for the term not to be so renewed, provided that
Sears shall not provide such notice to Licensee during a Fiscal Year following a Fiscal Year in
which the Guaranteed Gross Revenue was achieved,

2.3 Overholding

if the Agreement has not been renewed In accordance with section 2.2 and neither Party has
acknowledged to the other that the Agreement has terminaied, then the Agreement will be
deemed to operate on a month-to-month basis and no deemed renewal may he imputed from
the conduct of the Parties in support of the month-to-month operations of the Concassion.

ARTICLE 3.
GRANT OF CONCESSION

3.1 Grant of Concession

Sears hereby grants fo Licensee the non-transferable right to operate the Concession through
the Designated Channels, in the Designated Markets, on the terms and conditions set out in this
Agreement.

3.2 Use of Brand Name

In connection with the presentation and marketing of the Concession to Customers, the
Licensee shall use the Brand Name and only the Brand Name and shall no{ change, alter or in
any way modify the Brand Name without the prior written consent of Sears, which consent may
be withheld in the sole discretion of Sears.

3.3 Exclusivity
Unless Licensee and Sears agree otherwise, Sears will not grant the right to any third parly to
operate a concession similar to the Concession selling the same or similar products and

services under the Brand Name as those Products and Services identified as exclusive to the
Concession in Schedule "B",
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ARTICLE 4.
PRODUCTS AND SERVICES

4.1 Assortment of Products and Services

The assortment of Products and Services offered for sale by Licensee through the Concesslon

shall be similar in breadth and depth to those offered by other businesses of a similar nature to

the Concession, and shall reflect the needs of the Customers in accordance with the Governing
Principles.

4.2 Quantity of Products

The quantity of inventory of the products offered for sale by Licensee through the Concession
shall be sufficlent to ensure that the Products and Services are prasented in each Licensed
Area in a professional and competitive manner and to attempt to achieve maximum sales in
each individual Deslgnated Channel and in each individual Licensed Area, all in accordance
with the Governing Principles.

4.3 Quality of Products and Services

The Products and Servicas offered for sale by Licensee through the Concession shall be in.
compliance with Applicable Law, shall be of a high quallty consistent with the Governing
Principles, and shall be in compliance with the Service Level Standards.

4.4 Pricing of Products and Services L

The pricing of Products and Services offered for sale by the Licensee through the Concession
shall be established by Licensee (i) in compliance with Applicable Law; (ii) so that Products and
Services are priced competitively to other businesses of a similar nature to the Concession; and
(lif) in a manner that supparts Sears's position In the marketplace as a retailer offering customer
recognized superjor value,

4.5 Prohibited Products and Services

Licensee shall not permit within alt or any part of the Licensed Area the display of (A) any illegal
substances; (B) paraphernalia commonly used in the use or ingestion of illicit drugs, such as
any roach clip, water pipe, bong, toke, coke spoon, cigarette papers, hypodermic syringe or
other; or (C) any goods, services, items or things which, in Sears's sole opinion, are (1)
inconsistent with the Image of a first class, family-oriented department store, or (2)
pornographic, lewd, vulgar, obscene, graphically violent, offensive or immoral (including, without
iimitation, any suggestive, "adult" newspaper, book, magazine, picture, representation or
merchandise of any kind, nude photographs, sexual devices, objects depicting genitalia and any
similar items).

4.6 Product Servicing and Repair

In accordance with Schedule "M", Licensee shall exclusively use the services of Sears for
servicing and repair of the Products identified in Schedule "M", all in accordance with the terms
and conditions of Schedule "M". Unless otherwise agreed, the prices In the price list for
servicing referred to in Schedule "M" will be no higher than the cost to Sears to service the
Sears Serviced Products, plus 10%.
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ARTICLE 5.
LICENSED AREAS

5.1 Right to Occupy Licensed Areas

Sears hereby grants to Licensee the right to occupy the Licensed Area in each Designated
Store identified in Schedule "A", as such Licensed Areas and Designated Stores may be
changed from time 1o time in accordance with this Agreement, for the sole purpose of operating
the Concession, all subject to the terms and conditions set out in this Agreement.

5.2 Use of the Licensed Area

The Licansee shall, throughout the Term, use the whole of the Licensed Area in each
Designated Store and shall therein, in good faith, continuously, actively and diligently conduct
the business of the Concession. The Licensee will not use or permit or suffer the use of the
Licensed Area or any part thereof for any business or purpose other than solely for the purpose
of operating the Concession.

5.3 Remodelling, Reconfiguration and Relocation of Licensed Areas by Sears

The Licensee hereby acknowledges that Sears regularly reviews its marketing, merchandising,
retalling and development plans, that plans for such marketing, merchandising, retailing and
development may change from time to time and that such changes may necessitate a change of
decor, location, dimensions and/or amount of space of the Licensed Areas. Accordingly, Sears
has the right, subject to the terms and conditions of this Agreement, to (i) require remodelling of
a Licensed Area at Licensee's cost, except where otherwise agreed by Sears; (i} change the
location of a Licensed Area in a Designated Store; (iii) change the dimensions of a Licensed
Area; andfor (iv) change the amount of space designated fo a Licensed Area.

5.4 Initial Construction

Sears shall, at its expense, except as set out hereunder, provide, construct and install the
following with respect to Licensed Areas in Designated Stores only:

(@)  erect, finish, prime and paint all perimeter and interior standard walls and doors
as requested on Licensee supplied plans.

(b) standard heatingfair conditioning ducts and sprinklers required by local building
code and as approved by Sears;

{c) suspended ceiling at the height of, and in keeping with, the ceiling generally
installed ihroughout the Designated Store;

(d) standard floor coverings appropriate to, and in keeping with, the general
standards of decor for the Designated Store;

{e) the boxing, finishing and painting of columns within the Licensed Areas;

(f) standard in-ceiling lighting as per the general standard of lighting for the
Designated Store; :
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(@) standard electrical wiring to and within the Licensed Areas, in¢luding only
Deslgnated Store standard switches, receptacles and covers; and,

(h)  water lines and draln lines for sinks up to the exterlor wall of the Licensed Areas.
5.5 Licensee Furnishings and Leasehold Improvements

Licensee shall, at its sole expense, furnish and install such Furnishings and leasehold
improvemants as are suitable, desirable and necessary for the profassional operation of the
Concession in all Licensed Areas, Such Fumnishings and leasehold improvements located in
Designated Stores shall be In Keeping with the Designated Stores' appearance. All such
Furnishings, leasehold Improvements, operating supplies, materials, products and merchandise
shall be subject to the written approval of Sears. Except only for those specific leasehold
improvements and Furnishings which Sears has agreed to provide at Sears's cost, Licensee
shall, at Its expense, be responsible for the cost of the supply, construction and installation of all
Furnishings and leasehold improvements to the Licensed Areas in Designated Stores as
requested by Licensee and approved in writing by Sears, including:

{a)  the cost to raise, lower or change the construction of the ceiling above or below
Sears store standard height;

(b}  the cost to extend, shorten, replace or move existing sprinkler systems and
heating/air conditioning ducts required to accommodate Licensee’s request to
raise, lower or change the construction of Sears store standard selling floor
ceilings;

{c) the additional cost of, and any additional installation costs of the requested and
approved non-Sears standard floor coverings;

{d) the cost of, and installation cost of, any lighting, Including track lighting, spot
lighting, pot lighting and flood lighting which is in addifion to the Sears store
standard ceiling lighting;

(&) the cost of, and Installation cost of, any additional leasehold improvemants that
are particular fo, and are requlired for the operation of the Concession;

H the cosl of, construction cost of, and installation cost of, specific trims or
decorative treatments to enhance the overall presentation of the Licensed Areas;

(g) the cost to install the Licensed Area identification lettering / bulkhead signing
identifying the Concession to such standard and in such form as Sears shall
determine from time to time;

(h) the cost of, construction cost of, and installation cost of, all plumbing and
plumbing fixtures, electrical wiring and computer wiring, data lines and fixtures,
that are specifically required for the operation of the Concession; and

i the cost of, construction cost of, and the installation cost of any heating, air
conditioning and or air movement fixtures and equipment specifically required for
the operation of the Concession including those required by any building code or
regulation.

22




5.6  Plans and Drawings

Licensee shall, at its sole expense, provide all construction, electrical, plumbing and elevation
plans and drawings as required by municipalitles for all municipal approvals and as required by
Sears, in a manner and quantity specified by Sears, for the construction of the Licensed Areas
in Designated Stores and the construction, electrical, plumbing and elevation plans and
drawings as required by Governmental Authorities for all governmental approvals and permits
and by landlords for the construction of the Licensed Areas and the operation of the Concession
in free standing retail stores in Designated Markets.

5.7 Sears Furnishings and Leasehold Improvements

Sears, at its sole option, may provide and install certain Furnishings and leasehold
improvements for certain individual Licensed Areas in Designated Stores that are, pursuant fo
this Agreement, the responsibility of the Licensee to provide, Licensee shall upon Sears's
written request, supported by copies of the original invoices, pay to Sears, prior to Licensee's
operation of the Concession by the Licensee, the actual cost incurrad by Sears for the provision
and Installation of such fixtures in the Licensed Areas. Upon full payment of such invoices by
Licensee to Sears the fixtures shall become the property of the Licensee.

5.8 Licensed Area Remodelling

Sears may from time o time require Licensee to, and Licensee shall at iis expenss, remodel the
Licensed Areas with new andfor updated Furnishings and/or leasehold improvements in order to
maintain an appropriate overall presentation in keeping with the Designated Stores’
presentation either in conjunction with a remodelling of the Designated Stores, the Licensad
Areas or at any other time as may be required. Licensee will, within ninety (30) days from the
date of receipt of a written notice from Sears, complete such remodelling as required by Sears.

In addition to any expenditures made by Licensee pursuant to the previous paragraph, during
the first three Fiscal Years of the Term, Licensee shall spend no less than the Initial
Remodelling Commitment set out in Schedule "D" on remodelling Licensed Areas. Such
expenditures shall be made in accordance with a plan presented by Licensee and approved by
Sears, Licensee shall submit such plan to Sears no later than five months after the Effective
Date. If such plan has not been submitted to Sears within such deadline, or the submitted plan
has not been approved by Sears by the end of the six-month period after the Effective Date,
then Sears shall have the right to produce such a plan and the Initial Remodelling Commitment
shall be spent by Licensee in accordance with such plan,

The Licensee shali not make any alterations, improvements, replacements or other
modifications to any Licensed Area without the consent of Sears which may be withheld in
Sears's sole and absolute discretion.

59 Relocation and Reconfiguration of Licensed Areas by Sears

Sears may, upon notice of not legs than 60 days, (i} change the location of a Licensed Area in a
Designated Store; (i} change the dimensions of a Licensed Area; and/or (jii) change the amount
of space designated to a Licensed Area, provided however that if Sears proposes to reduce the
size of a Licensed Area by more than 25% then Licensee will have the option to vacate the
Designated Store entirely provided Licensee has provided notice to that effact to Sears no later
than 15 days after Licensee’s receipt of notice of the space reduction.
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f Sears changes the location of a Licensed Area in a Designated Store:

{a) Sears will endeavour to provide the new Licensed Area location with dimensions,
amount of space and location with similar prominence and Customer exposurs.

{b) Provided Licensee’s current Furnishings are not shopworn and complement the
presentation in the Designaied Store and are of the cuirent generation of the
Sears-approved presentation for the Licensed Area:

{i) Sears shall, at Sears’s expense, provide the décor presentation and
leasehold improvements in the new location, at the presentation level in
keeping with of the Designated Store and the previous Licensed Area;
and

(in Licensee shall, at the Licensee's expense, move and install ifs existing
Furnishings into the new location and shall provide and install any new
Furnishings required, in Sears's reasonable opinion, to professionally
operate the Concession and professionally present the Products and
Services in the new location to the presentation ievel In keeping with the
Designated Store,

(c} If the Licensee’s Furnishings and/or leasehold improvements are shopworn or do
not, in Sears’s reasonable opinion, complement the Designated Store or are not
the current Sears-approved generation of Furnishings required for the
presentation of the Concesslon in the Licensed Area, then the re-location shall
be deemed to be a closure of the old location and the opening of a new location
for the purposes of the responsibilities and the obligation for the payment of the
costs of the re-location for both Parties.

510 Relocation and Reconfiguration of Licensed Areas by Licensee

If a change of location or space is requested or initiated by the Licensee and is approved by
Sears, then the Licensee shall be solely responsible for all of the Licensee’s and Sears's costs
and expenses involved in the expansion or re-location including, moving and/or installing
Furnishings and leasehold improvements, and other costs relating io the construction and
preparation of the new location,

5.11 Sears Maintenance and Repairs

Sears will keep and maintain the Designated Stores, including, without limitation, the Licensed
Areas, In good order, condition and repair (which shail include, without limitation, decoration and
preventative maintenance). For the avoidance of doubt, the Licensed Areas as they are on the
Effective Date are deemed to be In good order, condition and repair and in compliance with this
provision.

§12 Licensee Maintenance and Repairs
The Licensee will keep and maintain the Licensed Area in a neat, tidy and clean condition.

Licensee shall maintain, repair, update or replace all Furnishings, leasehold improvements and
computer hardware and software to ensure they are in good working order, good repair, to
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operate the Concession in a professional and competitive manner. The Licensed Areas as they
are on the Effective Date are deemed to be in good order, condition and repair and in
compliance with this provision.

5.13 Notice of Incident or Damage

The Licensee shall notify Sears of any accident, defect, damage or deficiency in any part of any
Designated Store, immediately adjacent to a Licensed Area, which comes to the attention of the
Licenses, its employees or conttactors notwithstanding that Sears may have no obligation in
raspact thereof.

5,14 Examination of Licensed Areas

Licensee shall permit Sears or its designate, on such dates and at such times as shall be
agreed upon by the Parties, acting reasonably, to examine the Furnishings and leasehold
improvements locatsd in any Licensed Area and the Products and Services offered for sale
through any Designated Channels in order for Sears to satisfy itself that Licensee is in
compliance with its obligations under this Agreement. Licensee shall be entitled to have one or
more representatives present during any such examination.

5.15 Control of Building

Sears will maintain each Designated Store, subject to its exclusive control and management, in
such manner as it reasonably determines from time to time. Without limitation, Sears has the
right, In its control, management and operation of the Building and by the establishment of rules
and regulations and general policies, at all times during the Term with respect to any
Designated Store, to:

(a) obstruct or close off all or any portion of the Designated Store for the purpose of
maintenance, repair or caonstruction;

(b) alter, add to, subtract from, construct improvements to, rearrange, build
additional storeys on and construet additional facilities in, on, adjoining or near
the Designated Store;

{c) relocate, rearrange, add to or diminish the facilities and Improvements
comprising the Designated Store;

(d) do such things on, or in the Designated Store as required to comply with any
Applicable Law with respect to the Designated Store or any part thereof; and

(e) do such other things on or in the Designated Store as Sears, in the use of good
business judgment, determines to be advisable.

The Licensee acknowledges and agrees that If as a result of the exercise by Sears of its rights
set out in this section 5.15, but subject to section 5.9, any Designated Store is diminished or
altered in any manner whatsoever, Sears is not subject fo any liability, nor is the Licensee
entitled to any compensation or diminution or abatement of Commission nor is any alteration or
diminution of any Designated Store deemed constructive or actual termination of this
Agreement, or a breach of any covenant contained in this Agreement.
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5.16 Utilities

Sears shall make available to the Licensed Area in each Designaied Store, electricity for normal
Hghting and miscellaneous powar requirements and, In normal quantities, water and other public
utilities generally made avallable to other licensees of concessions in the Designated Store by
Sears {the "Utilities"). Sears shall not be responsible for any indirect or consequential damages
sustained by the Licensee or others as a result of the failure to provide such services or any act
of omission or commission on the part of the persons employed to provide such service. Sears
will carry out periodic replacement of Building standard tubes, bulbs and ballasts. With Sears's
consent, Licensee may obtain additicnal utilities in addition to the Utilities. Licensee shal!
assume the total cost of, and installation cost of, all additional utilities which are required in
addition to the Utilities specifically for the operation of the Concession in the Licensed Areas in
Designated Stores. Subject to section 5.18, the provision and cost of all additional utilities as
required for the operation of the Concession (including heat, light, water, electric current and air
conditicning required for the operation of the Concession) shall be at the sole responsibility and
expense of the Licensee.

5.17 Energy Conservation

Licensee shall co-operate with Sears in the conservation of all forms of energy in the
Designated Stores, including in the Licensed Areas. Licensea shall comply with all Applicable
Laws relating to the conservation of energy affecting the Designated Stores or any part thereof;
and promptly comply, at the Licensee's expense, with all reasonable requests and demands of
Sears made with a vlew to such energy conservation, Licensee acknowledges and agrees that
Sears shall not be liable or responsible to the Licensee In any way for any Losses, whether
direct or consequential, made, suffered or incurred by the Licensee due to any reduction in the
services provided by Sears to the Deslgnated Stores or any part thereof as a result of Sears'’s
compliance with such Applicable Laws.

5.18 HVAC

Sears shall provide climate control to the Licensed Areas during Normal Business Hours to
maintain a temperature adequate for occupancy, except during the making of repairs,
alterations or improvements, and Sears shall have no responsibility or liability for failure to
supply climate control service when stoppad as aforasaid or when prevented from so doing by
Force Majeure.

518 Telephone

Sears will provide to the Licensee basic telephone service to the Licensed Areas in the
Designated Stores provided that the Licensee shall pay to Sears for the cost of such telephone
service, including a prorated share of central switchboard expenses, such amount deemed to be
as indicated in Schedule "D" ("Telephone Costs"), This cost may be adjusted by Sears, at
Sears's sole discretion, acting reasonably, upon thirty (30} days written notice to Licensee. The
Licensee may, after requesting and receiving Sears's approval in writing, and at Licensee's sole
cost and expense, arrange for the Installation of additional direct telephone or information
service lines as required for the operation of the Concassion.
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5.20 Elevators & Escalators

Sears shall furnish, except when repairs, maintenance or replacements are being made,
elevator and escalator service during Normal Business Hours, provided that the Licensee and
its employees and all other Persons using the same shall do so at their own risk.

5.21 Janitorial Services

Sears will provide janitorial services to the Licensed Area in each Designated Store consistent
with the janitorial services generally provided to such Designated Store. Sears shall provide the
emptying of wastebaskets, floor cleaning including the vacuuming of carpets, the dry and/or
damp mopping of hard surface floors, replacement of store standard equipment light bulbs and
the touch-up of and/er periodic re-painting of walls, all to the same level of maintenance as
provided to Sears’s own selling departments. Sears shall not be responsible for any indirect or
consequential damages sustained by the Licensee aor others as a result of the failure to provide
such services or any act or omission or commission on the part of the persons employed to
perform such services. Such work shall be done at Sears's direction without interference by the
Licensee or its employees. The Licensee shall be responsible for providing, at the Licensee's
sole cost and expense, any additional levels of janitorial or maintenance services that Licensee
requires for the professional operation of the Concession or the upkeep of the presentation of
the Licensed Areas in the Designated Stores.

522 (Garbage Removal

Licensee may use the garbage disposal facilities of the Designated Stores in which Licensed
Areas are located, to dispose of cardboard and paper trash. The Licensee shalf not use the
garbage disposal facilities of any Designated Store to dispose of any Hazardous Substance, all
of which shall be disposed of by the Licensee in compliance with all Applicable Law at the sole
cost and expense of the Licensee,

"Hazardous Substance” means any substance which is hazardous to Persons or property and
includes, without limiting the generality of the foregoing: radioactive materials; explosives;
substances that, if added te any water, land and/or air, would degrade or alter or form part of 2
process of degradation or alteration of the quality of that water, land and/for air, to the extent that
it is detrimental to its use by human or by any animal, fish or plant; any solid, liquid, gas, micro
organism, sound, vibration, ray, heat, radiation, odour or combinations of any of them that, is
likely to cause an adverse effect on the natural environment (including alr, land and water) and
that is present in the environment in a quantity or concentration in excess of regulatory
standards, or the presence of which in the environment is prohibited by regulation or is likely to
affect the life, health, safety, welfare or comfort of human beings or animals or to cause damage
to or otherwise impair the quality of the soll, vegetation, wild life or property; toxic substances;
substances declared to be hazardous or toxic under any faw or regulation now or hereafter
enacted or promulgated by any Governmental Authority having jurisdiction; any substance the
use or transportation of which or the release of which into the environment is prohibited,
regulated, controlled or licensed under environmentai legislation.

Licensee shall be responsible, at Licensee's sole cost, for the funding of recycling programs
{solely with respect to recyclable waste generated by the operation of the Concession) as
established under any and all Applicable Law. Licensee shall also register under any and all
applicable Canadian federal andfor provincial recycling, environmental or product stewardship
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programs and shall be solely responsible for its own costs and compliance with any such
programs.

5.23 Sears Product Bags and Boxes

Sears shall provide, at Sears’s expense, Sears standard customer product bags and boxes for
use at any Licensed Area point of purchase location, as and when requested by Licensee,
Licensee shall be responsible, at Licensee’s sole cost, to order all Sears approved customer
bags and boxes as required for use by the Concession in any other area or Designated
Channel,

5.24 Licensee Operational Supplies

Licensee shall, at its sole expense, provide all vehicles, tools, equipment, computer hardware
and software, supplies and ail items as may be necessary for the establishment and ongoing
professional operation of the Concession,

§.25 Shipping and Receiving

Licensee shall follow all rules and regulations formulated by Sears from time to time relating to
the delivery of goods and merchandise belween the general shipping and receiving areas in the
Designated Stores and the Licensed Areas. The Licensee shall inform its suppliers of the times
and rules and regulations respecting delivery so as to accommodate the ease of delivery to and
from the Designated Stores.

5.26 Prohibited Activities

Licensee will not use or permit or suffer the use of the Licensed Area, or any part thereof, for
any of the following:

{(a) the sale of any good or service other than in furtherance of the Concession;

{b) the sale or the supply of any goods or services which would, in Sears's opinion:
() tend to lower the reputation of Sears; (ii) consiitute unethical, deceptive or
fraudulent advertising or selling procedures or practices; (iii) be objectionable; or
(iv) be a nuisance;

(c) any business which results In a breach of or contravenes the provisions of any
leases or agreements by which Sears is bound and the details of which Licensee
has been notified of; or

{(d) the use of Licensed Areas for storage or warehousing.

5,27 Damage and Disturbance
Licensee shall not commit, nor permit to be committed, any waste upon, or damage to, the
Licensed Area or the Designated Store or any parts thereof. The Licensee shall not commit, nor

permit fo be committed, any nuisance or other act or thing which In Sears's opinion disturbs or
interferes with or annoys any Person,
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528 “Suid and Lighits®

Licensee shall not use any traveling or flashing lights, or displays, or any signs, television or
other audio-visual or mechanical devices, and not use any loudspeakers, sound system,
television, phonographs, radio or other audio-visual or mechanical devices without in each case
obtaining the prior written consent of Sears, which consent may be withheld in the sole
discretion of Sears. [f the Licensee uses any such equipment without receiving the prior wriften
consent of Sears, Sears, without liability on its part, shall be entitied to remove such equipment
without notice at any time and such removal shall be done, and all damage as a result thereof
shall be made good, In each case, at the cost of the Licensee.

5,29 Signage

Licensee shall not paint, affix, display or cause to be painted, affixed or displayed, any sign,
picture, advertisemeni, notice, lettering or decoration on any part of the outside of the
Designated Store or in the Licensed Area without first obtaining the approval of Sears. if the
Licensee elects, with the prior written approval of Sears, to provide at the Licensee’s sole cost
and expense, other interior signage, Sears will install same at the Licensee's sole cost and
expense. Any such signs shall remain the property of the Licensee and shall be maintained at
the Licensee's sole cost and expense. Should Sears, in its sole discretion, determine that any
signage must be removed, relocated, modified, revised or updated to reflect new information or
to better fit with Sears décor or for any other reason at Sears's sole discretion, Licensee will be
responsible for the costs associated with the production, modification and instaliation of the new
signage, as well as the removal of the original signage. At the expiry of the Term or earller
termination of this Agreement, the Licensee shall remove any such sign, picture, advertissment,
notice, lettering or decoration added by Licensee to the Licensed Area at the Licensee's
expense and shall promptly repair all damage caused by any such removal. The Licensee's
obligation to observe and perform this covenant shall survive the expiration of the Term or
earlier termination of this Agreement,

5.30 Property Taxes
If Licensee is not separately assessed by the taxing authorities, Licensee shall reimburse Sears

for Licensee’s proportionate share of the Designated Store's assessed taxes, which
propartionate share shall be calculated based on the percentage of the area occupied by the

* Licensed Area in such Designated Stores {"Property Tax Centribution®), Should the period of

occupancy of the Licensed Area be less than a full taxation year, such taxes shall be prorated
accordingly.

531 Landlord Common Area Maintenance Charges

Licensee shall reimburse Sears for Licensee’s proporiionate share of common area charges, if
any, in the event such charges are made against Sears by the operator of a shopping centre of
which a Designated Store forms a part ("CAM Contribution"). Licensee’s proportionate share
of the common area charges shall be calculated based on the percentage of the area occupied
by the Licensed Area and the period of occupancy in such Designated Store.
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ARTICLE 6,
ADVERTISING, MARKETING AND PROMOTIONS

6.1 Licensee’s Marketing Commitment

Licensee shall, subject to the terms and conditions of this Agreement, actively advertise and
promote the sale of the Products and Services authorized by this Agreement to attempt to
rmaximize the full sales potential of the Concession through each Designated Channel.

Licensee shall pay all marketing and advertising expenses incurred to promote the Products
and Services in accordance with the provisions of this Agreement.

Licensee agrees to spend, on an annual basis, not less than the minimum marketing
commitment set out in Schedule "D* {"Minimum Marketing Commltment“) on advertising and
marketing the Products and Services,

if Licensee fails to spend the Mintmum Marketing Commitment, Sears may spend the amount
by which the actual amount spent by Licensee on advertising and marketing is less than the
Minimum Marketing Commitment, and Licensee shall reimburse Sears for same.

For greater certainty, advertising and marketing expenses that may be included under the
Minimum Marketing Commitment include, but are not limited to, the cost of:

{a) advertising in Sears advertising vehicles, such as preprints, onserts/inserts, and
co-op vehicles, such as coupon booklets and flyers; external advertising vehicles
and in-store promational point-of-purchase material and in-store signage;

{) television and radio advertising;

{c) online marketing, including costs of search engine optimization to improve
ranking given by Google and other search engines,;

{d) sponsoring events, activities, persons and organizations; and

{e) setting up and operating kiosks, where such kiosks do not constitute leasehold
improvements or Furnishings.

For greater certainty, and without limiting the generality of the foregoing, advertising and
marketing expenses that may be included under the Minimum Marketing Commitment do not
include;

{a) the cost of In-store signage affixed to walls or hanging from ceilings;

{b} the cost of any Furnishings or leasehold improvements; and

{c) the cost incurred In conjunction with the offering and redemption of Sears
Rewards Program offers and points.
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6.2 Promotion of Brand Name and Sears Credit Services

The Brand Name shall be used in all advertisements for the Products and Services available
through the Designated Channels. Except where impractical on signage, Licensee shall make
reference in any advertising of the Praducts and Services available through the Designated
Channels, that Sears Card credit services are available for purchases through the Concession.

6.3 Joint Marketing

The Parties shall cooperate in good faith to develop joint marketing opportunities to market the
Products and Services.

B:d-- -Sears Rewdrds PEogrEm-+

Sears shall be responsible for and control the Sears Rewards Program, including paying all
base point related costs for the base standard offer (that is, the offer genarally made to all Sears
customers in Designated Stores generaily) incurred related specifically to the sales through the
Concession. Licensee shall not operate or participate in any loyaity or similar program to the
Sears Rewards Program. Licensee may from time to time request additional specific Sears
Rewards Program offers lo be made to sell Products and Services in the Concession. If Sears
so agrees, Licensee shall fund the cost of such points, which shall be charged fo Licensee at
the rate provided by Sears, which rate shall not be more than the redeemable value of the
points (for greater clarity, where a point has a redeemable value of $0.01¢kicensee.shall not’
payte:Sears-more-than$0.81f¢rsuch-points). Sears shall invoice Licensee for the costs of
Sears Rewards Program promotions (in excess of the base standard offer) and Licensee shall
pay such invoices no later than 30 days after the dates of such invoices.

6.5  Participation in Sears Advertising Vehicles

Sears may, at its sole option, offer lo Licensee the opportunity, at its sole option and expense,
to participate in Sears regularly scheduled advertising media to promote the Products and
Services, on an "if and as available basis". Licensee shall reimburse Sears, within thirty (30)
days of receiving an invoice, for all reasonable expenses related therelo incurred by Sears at
the request of Licensee ({the "Sears Advertising Expenses"). Sears will offer the Licensee
prices for the Sears Advertising Expenses on par with prices offered to other licensees with
concession agreements.

6.6 Designated Store Promotional Events

At its discretion, Licensee may participate in Sears Designated Stores store-wide promotional
events offering Customers special discounts on purchases which may include but not be limited
to events such as special discounts for seniors, and special coupon events. Such discounts
shall be absorbed by Licensee as a mark down ai its sole cost and Sears shall be entitled to its
full Commission on the discounted sale price. Licensee shall not be charged for any share of the
advertising space devoted by Sears to such Designated Stores store-wide events. Licensee will
be charged for any promotional advertising by Sears which is agreed to by Licensee and which
advertising is specifically focused on the Licenses, Concession or Products and Services, and
which advertising doas not fall under the store-wide events advertising.
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6.7 Telemarketing Solicitation

Licensee shall not utilize any unsollclted telemarketing solicitation for the sale of the Products
and Services without obtaining prior written approval from Sears. Such approval may be
withheld in Sears's entire discretion. If approved, telemarketing solicitation shall be conducted
only In accordance with Applicable Law and Sears policies and procedures in effect from time to
time (including, without limitation, with respect to non-solicitation lists and contact management
policies).

6.8 Internet Solicitation

Licensee shall not utilize or participate in any unsolicited Internet solicitation advertising the
Products and Services without obtaining prior written approval from Sears, Such approval may
be withheld in Sears's entire discretion. Internet solicitation activity, if approved, shall be
conducted only in accordance with Applicable Law and Sears policies and procedures and all
Customer solicitation and communication presentations for the Products and Services utilizing
the Internet shall become part of or be linked to the Sears corporate website or, with the prior
written approval of Sears, to a Licensee's authorized website with no facility for the Cusiomer to
exit from either of these websites into any other website.

6.9 Concession Website

Licensee shall not establish an internet website using the Sears Trademark as part of Its domain
name, marketing, advertising, promotional programs or to conduct sales or any other business
transaction. A website to support the Licensee's Concession {"Concession Website") can be
obtained and linked to www.sears.ca only after obtaining written approval from Sears. Such
approval may be withheld by Sears in its entire discretion. If approved, Licensee may establish
the Concession Website using the Sears Trademark for communication with Customers cnly.
The Concession Website shall not be used to communicate with suppllers or any other business
partners of Licensee, The Concession Website shall only be used for communication with
Customers regarding the operation of the Concession and must reside on the Sears website
infrastructure or on a third party hosted infrastructure with the prior written approval of Sears
Information, Technology, Security and Audit Departments. The design of the website and its
security architecture shall conform to the internet requirements for licensed business and shail
comply with all Sears guidelines respecting licensed business internet websites, including the
Guidelines For Licensed Business on the internet attached hereto as Schedule "I™. The
implemsntation, content and maintenance of the Concession Website shali be the responsibility
of the Licensee and all changes implemented by the Licensee must have the prior approval of
Sears, which approval may be withheld in its entire discretion.

6.10 Marketing Plan

No later than September 1 of each year, Licensee shali prepare and submit to the Marketing
Liaison {or such other Person as deslgnated by Sears) a plan to market and promote the
Products and Services during the next Fiscal Year. Such plan shalt contain a strategy for
marketing initiatives, Including projected costs, in such total amount for the Fiscal Year no less
than the Minimum Marketing Commitment. Sears shall provide feedback and the proposed plan
shall be discussed until such time as Sears approves the plan, If Sears has not responded to
the proposed plan before November 1 following submission of the proposed plan, the plan as
proposed shall be deemed approved, provided the proposed plan meets the Minimum
Marketing Commitment.
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6.11 Marketing Agencies

Sears shall have the right to appoint one or moras adveriising agencies for any work related to
advertising and marketing in which the Concession is participating, at Licensee’s cost. Such
advertising agency work shall be competitively priced, and any refated discounts or other
rebates obtained from such agency shall accrue to the benefit of Licensee. Upon Sears'
consent, Licensee may use other advertising agencies.

6.12 Advertising Approval

Licensee shall submit to the Marksting Liaison (or such other Person as designated by Sears)
via facsimile or electronic mail for Sears's prior approval, all signs and advertising copy and
plans, including sales brochures, newspaper and telephone directory adveriisements, radio and
television commercials, sales promotional plans and devices (including coupons and contests)
intended for any promotion of the Products and Services. Sears shall have the right, without
limiting the generality of the foregoing, to withhold Its approval of such activity based on:

(a) improper use of Sears Trademark;

(b) failure to comply with Sears's branding guidelines for the Brand Name;

{c) concerns surrounding liability, loss of goodwill and damage to Sears reputation or
Customer or government refations;

(d) failure to comply with Applicable Law;

{e) failure to conform o community or Sears reasonable standards of good taste and
honest dealing; or,

{H failure to comply with Sears advertising and pricing policies,

ARTICLE 7,
CUSTOMER PAYMENTS AND CREDIT

71 Tender

All sales generated from the operation of the Concession shall be made only on Sears Cards,
Sears-approved third-party credit cards, debit cards, personal cheques, Sears gift cards and
Sears merchandise certificates, Sears Rewards Program redemptions, and third-party direct
deposits.

7.2 Promaotion of Sears Card

Licensee shall always make an initial suggestion to Customers that they pay for their purchases
of Products and Services using the Sears Card. Licensee's sales associales, at the beginning of
every transaction, shall always ask the Customer if they would fike to make the purchase on
their Sears Card and for such Customers that respond that they de not have one, Licensee shall
offer to such Customers to apply for one instantly and shall so help such Customers that agree,

The Card Share Guarantee shall be met. Sears shall pay to Licensee a Card Share Incentive
Bonus in accordance with the conditions set out in Schedule "K". In the event the Card Share
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Guarantee has not been met, Licensee shall pay fo Sears a Card Share Guarantee Credit In
accordance with the conditions set out in Schedule "K",

7.3 Cash
Licensee shall not accept cash as payment for Products and Services.
7.4 Gift Cards and Merchandise Certificates

Licensee shall accept all Sears gifl cards and merchandise certificates as accepted by all other
Sears merchandise departments as payment for Products and Services. Sears shall reimburse
Licensee for all such cards and certificates.
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7.6 Credit Sales

Licensee shall do all that is necessary to become a merchant capable of accepting such credit
cards and offer such credit plans as requested by Sears from time to time and shall comply with
all reguirements established by the issuers of such credit cards and credit plans and by Sears
with respect to the Sears Card.

Without limiting the gensrality of the foregoing, when accepting payments from Customers on
credit cards, Sears regularly established credit plans or on Sears-approved third-party credit
plans, Licensee shaik

(a) obtain authorization for each individual credit sale on a Sears regularly-
established credit plan, such approval to be granted at the sole discretion of the
appropriate authorization location;

(b) obtaln authorization for each individual credit sale on a Sears-approved third-
parly credit plan and the authorization number, Customer’s full account number,
expiry date and Customer's name shall be shown.

No part of the carrying or interest charge which may be levied by Sears or the issuer of the
Sears Card in connection with any credit sale on a Sears regulariy-established credit plan, or by
any third party on any Sears-approved third-party credit plan, shall be payable to or credited in
any way to Licensee.

Licensee acknowledges and agrees that it shall be responsible for and charged with any LLosses
on any credit sale using a credit card for which the proper approval procedures have not been
followed.

Licensee shall comply with all Applicable Laws governing credit sales and their solicitation,
Including provisions dealing with disclosure to Customers, finance charges and privacy.
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7.7 Merchant Fee

As congideration for the role of Sears in setilement of Sears Card fransactions and for the
benefit derived to Licensee from participating in the Sears Rewards Program avallable to
holders of the Sears Card, Licensee shall pay to Sears a fee bassd on a percentage of Gross
Revenue and Sales Tax processed through the Sears Card (the "Merchant Fee"). The
Merchant Fee charged shall be as set out in Schedule "D*. The Merchant Fee shall be subject
to increase or decrease on notica of no less than 30 days, in response to changes in the
marketplace. Any such increase or decrease must be supported by industry evidence. The
Merchant Fee shall apply only to the portion of the Gross Revenue and Sales Tax that is directly
charged to a Sears Card.

7.8 Sears Card Revenues

Licensee acknowledges and agrees that any revenue generated by the use of the Sears Card
or financing programs, including the Merchant Fee, will be for the benefit of Sears and shall not
be included in the calculation of Gross Revenue.

7.9 Licensee to Collect Sales Tax

Licensee shall coflect from Customers all taxes applicable to the sale of the Products and
Services, including Saies Tax and other equivalent or similar taxes. Licensee represents and
warrants that it is a registrant under the Excise Tax Act {Canada) for federal Goods and
Services Tax and Harmonized Sales Tax {"GST/HST") purposes and, as applicable, is a
registrant under Title | of the Quebec Sales Tax Act for Quebec Sales Tax purposes, As
applicable, Licensse represents and warrants that it is a registrant for the provincial sales tax in
the provinces comprising the Designated Merket.

ARTICLE 8.
CUSTOMER RELATIONS AND ADJUSTMENTS

8.1 Customer Satisfaction Pelicy

Licensee shali at all times treat all Customers fairly and courteously and shall adhere to any
applicable Sears policies regarding customer service andfor customer satisfaction as such
policies may be amended by Sears in its sole discretion from time to time.

8.2 Customer Complaints

Licensee shall resolve all complaints and controversies with Custorners in accordance with the
Goveming Principles, meeting the Service Level Standards and in a manner consistent with
Sears customner relations policies and practices. The first level of escalation of a customer
complaint shall be to a higher level of management within the Licensee’s organization. Licensee
shall not escalate a customer complaint to Sears, nor shall Licensee tell a customer to escalate
a complaint to Sears. Licensee shall only escalate a complaint to Sears upon request of the
Customer.

In any case in which the resolution of any complaint or controversy is unsatisfactory to
Customers, Sears shall have the right, after discussing the complaint or controversy with

. Licensee, to make such adjustment or compensation as Sears may deem desirable in the
circumstances, acling reasonably, in each case at Licensee’s expense,
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Any seltlement made by Sears with a value in excess of $1500 and in respect of which
Licensee did not consent may be brought by Licensee to the Executive Committee for
discussion regarding whether Sears should be responsible for all or some of the settlement
amount,

8.3 Customer Contact Centre

Licensee shail maintain a contact centre with recording capability and shall record all calls from
Customers. Such recordings shall be maintained for 24 months. Sears shall at any time have
unfettered access to such recordings.

ARTICLE 9.
OPERATIONS AND STAFFING

9.1 Normal Business Hours

The Concession In each of the Designated Stores shall be open for business and the Products
and Services shall be offered for sale to Customers during such hours as set out in

Schedula "A" ("Normal Business Hours"), except for an event of Force Majeure or to the
extent prevented by clrcumstances beyond the control of Sears or Licensee, or as Sears and
Licensee may otherwise agree upon in advance in writing. The Parties agree that Normal
Business Hours may vary between Designated Stores,

9.2  Operational Supervision

Licensee shali supervise the performance of its employees, agents, assigns, contractors,
designees, representatives, servants and sub-contractors to ensure that the operation of the
Concession, including the provision of customer service meets or exceeds the requirements of
this Agreement.

9.3 Policies and Practices

Licensee shall develop and implement polictes and practices to be used in the operation of the
Concession that serve to promote the performance of the Licensee's obligations under this
Agreement and that serve to assist the Licensee to meet its obligations set out in this
Agreement, all in accordance with the Governing Principles.

9.4 Conduct of Business

Licensee shall hot conduct any business, conduct or practice which in Sears’s reasonable
opinion is likely to have an adverse effect on the positioning of the Sears brand. Any such
business, conduct or practise shall be immediately discontinued by the Licensee at the request
of Sears, and the Licensee shall thereafier refrain from any such business, conduct or practice.

9.5 Compliance With Applicable ELaw
Licensee shall comply with any and all Applicable Law and industry standards applicable to
operation of the Concession including those relevant to protection of privacy and personal

information, consumer protection, use of the French language in Quebec, environmental
matlers, rules governing credit sales and their solicitation (including disclosure to Customers
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and application of finance charges), employment and labour standards-matters {including
compensation, hours of work, overtime and equal opportunities for employment) and
accessibility for persons with disabilities.

9.6 Compliance With Sears Guidelines and Service Levels

Licensee shall comply with any and all Sears general rules and regulations which are in effect
from time to time in the Designated Stores relating to the conduct of employees (including
appearance and dress code) and have been disclosed {o Licensee. Licensee shall meet or
exceed the Service Level Standards set out at Schedule "J".

9.7 Protection of Personal Information

Licensee shall coliect, use, store, disclose, dispose of and otherwise handle information about
identifiable individuals ("Personal Information”) solaly for the purposes permilted by this
Agreement and in accordance with (i) the Sears privacy policy as such policy is amended from
time to fime and provided to Licensee; (ii) the Payment Card Industry Standards Council; and
(ili) Applicable Laws relating to the collection, use, storage and/or disclasure of Personal
Information,

Licensee shall store Personal Information and protect Personal information from loss, theft,
unauthorized access, copying, maodification, use or disclosure during utilization, transmission
and storage using technology, physical protection measures, processes and standards of
practise that meet or exceed industry standard commercially reasonable practices. In the event
any loss, theft or unauthorized access, copying, modification, use or disclosure occurs,
Licensee shall notify Sears in writing and the Parties shall act reasonably to develop appropriate
remedial processes.

Licensee shall execute the Privacy Acknowledgment in substantially the form attached hereto at
Schedule "G" on the Effective Date and shall thereafter execute an acknowledgment
substantially similar to such Privacy Acknowtedgment whenever requested to do so by Sears.

Sears shall collect, use, store, disclose, dispose of and otherwise handle Personal Information
provided to it by Licensee In accordance with (1) the Sears privacy policy as such policy is
amended from time to time; (i) the Payment Card Industry Standards Council; and (iil)
Applicable Laws relating to the collection, use, storage and/or disclosure of such Personal
Information.

Sears shall store Personal Information provided fo it by Licensee and protect such Personal
information from loss, theft, unauthorized access, copying, modification, use or disclosure
during utilization, transmission and storage using technology, physical protection measures,
processes and standards of practise that meet or exceed industry standard commercially
reasonable practices. In the event any loss, theft or unauthorized access, copying, modification,
use or disclosure occurs, Sears shall notify Licensee in writing and the Parties shall act
reasonably to develop appropriate remedial processes,

9.8 Permits and Licenses

Licensee shall, at its sole expense, obtain all permits and licenses that may be required under
any Applicable Law in connection with the operation of the Concesslon.
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Licensee hereby represents and warrants that it has ail required permits and authorizations
required of any governmental entify that may be required in order to conduct the business of the
Concession.

9.9 Business License

Licensee shall prominently display its business license and, upon the request of Sears, shall
prominently display and do all things as Sears in its sole discretion may deem necessary to
inform Customers that the Concession is operated by the Licensee in association with the Sears
Trademark under a license from Sears.

9.10 Staffing

Licensee shall at all times staff the Concession with sufficient, fully qualified, competent, well
trained, professional personnel, who shall demonstrate the morals, safe work habits and
attitudes necessary to produce and maintain good relations with Customers.

Licensee shall conduct, at its own cost and expense and using the services of Sears approved
service providers, the necessary reference checks, including comprehensive criminal
background checks, for all employees as of the Effective Date (other than Hired Employees as
defined in the Asset Transfer Agreement) and for all potential employees during the Term.

Licensee must, upon Sears's request, conduct and produce background checks on any current
employees of the Concession, but Licensee shall not be obligated to conduct and produce such
checks on Hired Employees (as defined in the Asset Transfer Agreement) during the first year
of the Term.

In the event that a negative criminal background check is obtained on a potential or current
employee and Licensee wishes to, as the case may be, engage or continue with the
employment of the individual In question, Licensee must promptly notify Sears of the results of
the background check and obtain Sears's approval for such engagement or continued
employment, which approval may be withheld at Sears's sole discretion.

If at any time during the Term of this Agreement, the Licensee's employee voluntarily terminates
his ar her position at the Concession and subsequently returns for employment at the
Concassion, a reference check, including a comprehensive criminal background check, must be
conducted prior to the re-employment of that individual.

Prior to engaging any new employee to work in 2 Designated Store, Licensee must inquire with
Sears, through the store manager of the Designated Store, whether an applicant previously
applied to or worked at Sears, or whether ihe applicant's employment with Sears was previously
terminated. Licensee shall not, without Sears’s consent, employ In or about any Licensed Area,
any individual who had previously been employed by Sears and whose employment with Sears
was terminated.

Licensee shall not, without prior approval of Sears, which approval shall not be unreasonably

withheld or delayed, (i) cause a reduction in warkforce of more than 5% in any three month
period; or (ii) cause a mass iermination as recognized in Applicable Law.
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8.11  Sub-Contracting

Except in accordance with this Agreement, Licensee shall not authorize any Person other than
its own employees to perform any of Licensee's obligations under this Agreement on Licensee's
hehalf without the prior writien consent of Sears, which consent may be withheld in its entire
discretion. Licenses may use sub-confractors to perform sales and installation services provided
such sub-coniractors are under written agreement with Licensee and are not themselves
Competitors.

212 Supervision of Employees

Licensee shall diligently supervise its employees and Licensee's Representalives in order to
operate the Concession in accordance with this Agreement. Licensee shall be solely
responsible for the acts of its employees and Licensee’s Representatives in the performance
and operation of the Concession during the Term.

9.13 Labour and Employment Standards

Licensea shall have the sole and exclusive control over all its employees’ and Licensee's
Repraesentative's labour relations and policies relating to wages, compensation, hours of work
and working conditions. Licensee shall have the sole and exclusive right fo hire, transfer,
suspend, lay off, recall, promote, assign, discipline, adjust grievances and discharge said
employees and/or Licensee's Representatives, provided, however, that at any time, if Sears so
requests, Licensee shall remove from the operation of the Concession in any Designated
Channels, any of its employees andfor any Licensee's Representatives as contemplated in this
Agreement.

9.14 Compensation & Benefits

Licensee shall have complete responsibility for all salaries, wages, compensation and benefits
for all of its employees and Licensee’s Representatives and shall make all necessary payroll
deductions and withholdings from said employees and Licensee's Representatives' salaries,
wages and any other compensation. Licensee shall have full responsibility for the payment of
any and all contributions, taxes and assessments including any applicable workers'
compensation or workplace safety and insurance legislation and shall meet all requirements of
the employment insurance and federal and provincial or territorial income tax and pension plan
laws. Licensee shall, at Sears's reasonable request, provide evidence to Sears that all payroll
and/or compensaticn obligations to its employses and Licensee's Representatives have been
met In a timely and appropriate manner and that all deductions, withholdings and payments of
taxes, contributions and assessments have been duly made by Licensee as required by
Applicable Law.

9.15 No Connection to Sears

No employees of Licensee or Licensee's Representatives shall be considered to be employees
or agents, assigns, designees, representatives, contractors, sub-contractors or sub-licensees of
Sears. None of Licensee's employess, Licensee's Representatives, directors, officars or
shareholders are entitled 1o any of the benefits that Sears provides for Sears employees,
including disability insurance, group insurance, pension plan, holiday pay, paid vacation, or
other benefit plans. Licensee shall have all its employees and Licensee’s Representatives,
engaged in the operation of the Concession under this Agreement, sign an Understanding of
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Employment/Engagement Form in a form substantially in the form attached as Schedule "E"
hereto, and shall provide a copy of all such completed forms to the Sears Human Resources
Department in the Designated Stores prior to the employae's or Licensee's Represantative's
engagement in the operation of the Concession in the Designated Stores.

9.16 Sears Discount for Licensee Employees

Sears agrees to grant a discount on personal purchases made from the Designated Steres, by
any Licensee’s employees working on a regular schedule for the Concession. Such discount
shall be allowed under the terms and conditions and at such amounts as specified by current
Sears policies regarding such discounts, as updated and revised from time to time.

8.17 Llcensee Discount for Sears Employees

Licensee shall grant a discount of ten percent {10%) or greater to all Sears employees and
retirees, in addition to all price reductions, promotions andfor discounts offered to Customers
who are not Sears employees, on all the Products and Services purchased by Sears employees
and refirees from the Concession.

9.18 Sears identification Cards

When present on Sears premises, including Designated Stores, Licensee's employees and
Licensee's Representatives shall have available on their person, an identification and security
card issued by Sears. Such identification and security cards will be issued by Sears as
necessary to Licensee's employees and Licensee’s Rapresentatives, at no cost to Licensee or
its employees.

Licensee shall have and hereby accepts rasponsibility for the control and distribution of such
identification cards to ensure they are only held by current employees of Licensee and
Licensee's Representatives active in the operation of the Concession. Such contral shall include
commerclally reasonable efforts to repossess and return to Sears the identification cards of
persons who are no longer active In the operation of the Concesslon including those who are no
longer engaged by Licensee,

Upon termination or expiration for any reason of this Agreement, Licensee shall repossess and
return to Sears all identification cards issued by Sears to the Licensag's employees andfor
Licensee's Representatives. In the event the identification cards not repossessed by the
Licensee are used to obtain a discount from Sears, Licensee shall ba responsible for the
amount of any such discount granted by Sears in the course of honouring such un-repossessed
identification cards.

9.19 Licensee identification Cards

When dealing with Cuslomers, in Designated Stores and elsewhere, Licensee's employees and
Licensee’s Representatives shall have available on thelr person, and offer as identlfication when
requested by Customners, an identification card issued by Licensee identifying the holder thereof
as being authorized to provide services on behalf of Licensee under the Brand Name. Such
identification cards shall provide such information as is required by, and shali otherwise comply
with, Applicable Law, Such identification cards will be issued to all Licensee's employees and
Licensee's Representatives, operating both inside and outside a Designated Store, at no cost to
Sears.
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Licensee shall have and hereby accepts responsibility for the control and distribution of such
identification cards to ensure they are conly held by current employees of Licensee and
Licensee's Representatives active in the operation of the Concession. Such control shall include
the repossession and destruction of identification cards from persons who are no longer active
in the operation of the Concession including those who are no longer engaged by Licensee.

Upon termination or expiration of this Agreement for any reason Licensee shall repossess and
destroy all identification cards issued by Licensee pursuant to this provision.

9,20 Removal of Employees

Sears, acting reasonably and in accordance with its own employment practices and Applicable
Law, may require Licensee to remove from the operation of the Concession any Licensee’s
employee or Licensee’s Representatives who is objectionable to Sears for reasons of safety or
security of Custorners, smployees or merchandise, or whose manner, in Sears's sole
judgement, impairs Sears goodwill or Customer relations.

Subject to the foregoing, where Licensee is required by Applicable Law to provide said
Licensee's employees and/or Licensee's Representative an opporiunity to remedy his or her
conduct through a process and over a specified reasonable period of time, Licenses shall do so
and monitor the situation and in the event the situation which caused Sears to request the
removal of the Licensee's employee and/or Licensee’s Representative from the operation of the
Concession is not remedied to Sears sole satisfaction, acting reasonably, within the specified
period of time and Licensee refuses to remove such Licensee's employee and/or Licensee's
Representative, such a case is an Event of Default,

ARTICLE 10,
LICENSEE'S SUPPLIERS, PURCHASES AND PAYMENTS

10.1 Purchase in the Name of Licensee

Except to the extent of Licensee's rights to use the Sears Trademark on documents evidencing
contracts for the sale of Products and Services, Licensee agrees that alt purchases, contracts
and obligations made or incurred by Licensee in connection with the operation of the
Concession shall be& made solely in the name of Licensee and under no circumstances shall any
legal document, purchase order, letterhead, invoice or any other document, expense or
obligation of any kind whatsoever be identified with Sears, the Brand Name or a Sears
Trademark. For greater certainty, under no circumstances will Licensee make any purchase or
incur any obligation or expense of any kind whatsoever in the name of Sears or on its behalf.

10.2 Noftification to Supplier

Prior to making any initial purchase involving the operation of the Concession, Licensee shall
inform the supplier, in writing, that Sears is not obligated in any way for, or as a result of, said
purchase.

10.3 Invoices Issued in Error

Upon receipt by Licensae of an invoice from a supplier identified as an invoice to Sears, the
Brand Name, or identified in any manner with the Sears Trademark, Licensee shall immediately

41




advise the supplier in writing, with a copy to Sears, that the supplier has not invoiced correctly
and advise the supplier to relssue the invoice to Licensee exclusively in Licensee’s own name.

10.4 Prompt Payment of Invoices

Licensee shall promplly pay all obligations incurred in connection with the operation of the
Concession and shall hold Seers free and harmless from any and all claims, costs or liabilities
incurred in connection with purchases or other monetary obligations incurred in relation to the
operation of the Concession.

10.5 Accounts Payable Report

In the event Licensee fails to comply, in whole or in part, with any or all of this Article 10, Sears,
in addition to any other remedies afforded It under this Agreement, may request in writing and
Licensee shall furnish a detailed accounts payable report to Sears including the individual
amounts owing and the names and addressas of all suppliers and creditors from whom it
purchased merchandise and/or services for sale or use under this Agreement, as well as the
names and addresses of all other Parties with whom it has any business or contractual relations
and/or obligations in connection with the operation of the Concession.

10.6 Withholding and Payment

Licensee agrees that in the event a supplier andfor creditor of Licensee makes representation,
and/or provides copies of invoices and shipping and receiving documentation to Sears, as to
amounts owing to the said suppller and/or creditor by Licensee which was incurred by Licensee
in connection with the operation of the Concession {the "Licensee Obligations"), and Licensee
has not met the tarms of the payment agreed, Sears, after discussion with Licensee, may
withhold the amount of such Licensee Obligations from any settlement of monies due to
Licensee until such time as Licensee provides to Sears proof of payment, or Licensee provides
documentation from the supplier and/or creditor that verifies that the supplier and/or creditor
waives any claim against Sears for payment of such unpaid Invoices, or until such time as Sears
is legally absolved of any responsibility for payment of such Licensee Obligations.

In the event Licensee or Sears is found legally responsible for the payment of the Licensee
Obligations, and Licensee is unwilling or unable to pay the Licensee Qbligations, Licensee
agrees that Sears may make such payments on Licensee's behalf and deduct the entire amount
of such payments from monies due to Licensee by Sears and/for from any monies withheld by
Sears from Licensee's settlement.

10.7 Business Fees and Taxes

Licensee shall be responsible for bearing the cost of and paying any and all license fees and
taxes, whether presently existing or created during the Term, including, without limiting the
generality of the foregoing, business and corporate, use, sales, goods and services, gross
receipts, income, separately assessed properly, realty or other similar or different taxes
including provincial or territorial sales taxes, Goods and Services Tax, and Harmonized Sales
Tax or assessments which may be charged, levied or payable in connection with the operation
of the Concession, excluding however, all taxes and assessments applicable to Sears income
from Commissions payable to Sears hereunder or applicable to Sears property. In the event that
any such taxes are billed to Sears, then the Licensee covenants and agrees 1o pay the same to
Sears forthwith following receipt of a written demand therefor from Sears. Sears shall ba entitled
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to set off any monies owing to it pursuant to this provision which are not paid in accordance with
this provision against any monies it may then or in the future owe to the Licensee.

10.8 Supplier Agreements

Licensee shall use commerclally reasonable efforts to ensura that material supplier contracts
entered into during the Term by Licensee shall be assignable to Sears and its successors and
assigns at the end of the Term, without the requirement for consent from the supplier. Licensee
shall not, without prior consent of Sears, enter into any material agreements that result in
disproporticnate benefits being paid prior to the scheduled end of the Term, or disproportionate
liabilities being incurred after the scheduled end of the Term. Licensee shall not execute a
material confract without first disclosing same to Sears. Licensee shall make available to Sears
any and all supplier agreements upon Sears's request,

ARTICLE 11,
INSURANCE

11.1  Licensee's Property and Liability Insurance

Licensee hereby agrees and covenants that it shall, at its sole expense, obtain and maintain,
during the Term of this Agreement, the following policies of insurance from a company or
companies satisfactory to Sears and adequate to fully protect Sears and Licensee from and
against all expenses, claims, actions, liabilities and Losses arising out of subjects covered by
said policies of insurance;

{a) Workers' Compensation Insurance or Workplace Safety Insurance:
coverage with the applicable provincial or territorial workplace safely & insurance
board andfor employer's liabilily insurance covering all persons employed,
engaged or working in connection with the operation of the Concession with the
limits of such Insurance not less than $1,000,000 for bodily injury, death, and
property damage. The Licensee shall provide to Sears semi-annual proof of paid
up coverage for workers' compensation insurance or workplace safety and
insurance coverage, or similar coverage under the legislative requirements of the
applicable province or territory and any replacement or successor thereof, in the
form of a provincial or territorial certificate of good standing, or a provincial or
territorial financial statement showing the Licensee has paid amounts owing in
full in each province and/or territery in which the Concession is operated. In
addition, upon expiry or other termination of this Agreement, the Licensee shall
provide to Sears evidence of compliance with workers' compensation insurance
or workplace safety and insurance or equivalent or similar coverage under the
legislative requirements of the applicable province or territory and any
raeplacement or successor thereof.

{b) Comprehensive General Liability Insurance, including Products and Services
and completed operations coverage with a twelve {12) monih indemnity period
which shall include and shall so state on the certificate of insurance:

(i a contractual liability endorsement spegcifically covering the Licensee's
indemnification of Sears under this Agreement;
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()

(d)

(e)

(f)

()

(i) Cross Liability and Severability of Interests Clauses, which such
insurance being considered “primary”, and not call info contribution any
other insurance available to Sears;

it must not have any exclusions for work done by Licensee’s
Representatives, sub-contractars and/or sub-trades;

{iv) the provision of coverage for Non-Owned Automobile Liability;
{v) the provision of Tenant's legal liability coverage;

The ilmits of liability must not be less than five million dollars ($5,000,000,00) for
bedily injury, death and property damags, or such higher amount as Sears shall
from time to time require; and such shall be stated on the Certiffcate of
insurance;

Motor Vehicle Liability Insurance covering all vehicles used by the Licensee in
cennection with the operation of the Concession with limits of not less than twe
million dollars ($2,000,000.00), and with a combined single limit for bodily injury,
death and property damage per accident or such higher amount as Sears shall
from time to time require and shall so state on the Certificate of insurance;

All Risk Property Insurance, including coverage for:

(i) theft of the Licensee's property, equipment and merchandise utilized in
connection with the operation of the Concession and shall so state on the
certificate of insurance; and

(ii) any and all Sears and/or Customer assets in the care, custody and/or
conirol of the Licensee in an amount not fess than the full replacement
cost thereof and shall so state on the certificate of insurances;

Employee Fidelity Coverage to include the Licensee and all those under its
direction involved in the operation ¢f the Concession in an amount not less than
five hundred thousand dollars ($500,000.00);

Bailee’s Legal Liability Insurance to the full replacement value of any and all
Customer's goods in the possession of Licensee and shall so state on the
certificate of insurance;

(if applicable) Professional Errors and Omissions Liability coverage in an amount
not less than two million dollars ($2,000,000.00).

11.2 Additional Insured

All policies of insurance required by Article 11.1 (b), (c), (d), (e), (f) and (g) shall:

(a)
(b)

be taken out with insurers acceptable to Sears;

name Sears Canada Inc. as additional insured and shall so state on the
certificate of insurance;
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(c) shall not be subject to material change or cancellation except upon at least thirty
(30) days prior written notice to Sears; and

{d) be prepared in such a form that Sears shall not be liable for any premiums and
shali so state on the cerlificate of insurance;

11.3  Waiver of Subrogation

All policies of insurance required by section 11.1(d) and {f} shall contain a waiver of subrogation
in favour of Sears and shall so state on the certificate of insurance.

11,4 Evidence of Insurance

The Licensee shall provide to Sears certificates of insurance or copies of policies as evidence of
the insurance required by section 11.1 (b}, (c}), (d). (&), {f). and (g) both: (i} prior to
commencement of the Term of this Agreement or the oparation of the Concession in any
Dasignated Channels; and (i) upon each anniversary date of the policy or policies.

11.5 Sears Approvai

No approval by Sears of any of the insurance policies obtained by the Licensee, or any
insurance or additional insurance obtained by Sears on the Licensae's behalf shall relieve the
Licensee of any of its obligalions under this Agreement,

11.6  Failure to Insure, Cancellation

() If the Licensee fails to provide evidence of insurance as required by
sections 11.1 or 11.4, orif, in Sears’s sole discretion, the policies obtained by the
Licensee do not afford adequate protection for Sears, the Licensee shall deliver
to Sears evidence of insurance or such additional insurance as Sears may
require, within fifteen (15) days after notice of same being given by Sears to the
Licensee, failing which Sears shall have the right to obtain such insurance or
additional insurance at the expense of the Licensee and to invoice the Licensee
and offset the same against any monies payable to the Licensee.

(b} (f any insurance policy upon a Designated Store or any part thereof shall be
cancelled or shall be threatened by the insurer to be cancelled or the coverage
thereunder reduced In any way by the insurer by reason of the use the Licensed
Area or any part thereof by the Licensee, the Licensee shall remedy the condition
giving rise to cancellation, threatened canceliation or reduction of coverage within
twenty-four (24} hours after notification by the insurers or notice thereof by Sears
whichever is the earlier,

ARTICLE 12,
COMMISSION, FEES AND REMITTANCE

121  Commission

In consideration of the rights granted to Licensee herein, Sears shall be entitled to receive from
Licensee and Licensee shall pay to Sears a monthly Commission as set out in Schedule "D"
("Commission™),
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If applicable, Licensee may deduct from monthly Commission payments a monthly Commission
Rebate in the amount and on the conditions set out in Schedule “D" ("Commission Rebate"}.

If applicable, Sears shall pay to Licensee an annual Store Reduction Commission Adjustment in
the amount and on the conditions set out in Schedule "D” ("Store Reduction Commission
Adjustment"}.

If applicable, Licensee shall pay to Sears an annual Commission Guarantee Adjustment in the
amount and on the conditions set out in Schedule "D" ("Commission Guarantee
Adjustment”).,

12.2  Maintenance and Administration Fee

In consideration for Sears’'s provision of maintenance, administrative and other functions and
services, the Licensee shall pay to Sears the monthly Maintenance and Adminlistration Fee set
out in Schedule "D" {("Maintenance and Administration Fee").

12.3 Sales Tax
The Licensee shall also pay to Sears any applicable Sales Tax related to payments of
Commission, Maintenance and Administration Fee, and as otherwise required, The Sears GST
number is 104765698RT0001.

12.4 Payment Settlement Process
Monthly
No later than the 13th day following the end of each Fiscal Month, Licensee shall pay 1o Sears
by electronic funds transfer, with respect to such Fiscal Month, the applicable Commission,

Mainienance and Administration Fee, Telephone Costs, Property Tax Contribution and CAM
Contribution, as well as all applicable Sales Tax thereon.

First Year Exception

Notwithstanding the previous paragraph, for the first Fiscal Year Licensee may pay the
Commission according to the following schedule:

Applicable Fiscal Months Commission due date
First, second and third Fiscal Month The 13th day following the end of third Fiscal
Fourth, fifth, and sixth Fiscal Month _I’;._nr?: t'rIISth day following the end of sixth Fiscal
Saventh, eighth, and ninth Fiscal Month 'IMt?eT t:l 3th day following the end of ninth Fiscal
Tenth, eleventh, and twelfth Fiscal Month ir?g :'E 3th day following the end of twelfth Fiscal
on

For greater certainty, the first paragraph of this section will continue to apply with respect to
applicable Maintenance and Administration Fee, Telephone Costs, Property Tax Contribution
and CAM Contribution.
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Quarterly

No later than the 27" day following the end of each Fiscal Quarter, Licensee shall pay to Sears
the amount, if any, of Quarterly Service Level Credits owing with respect to such Fiscal Quarter.

Annual

No later than 60 days after the end of each Fiscal Year, Sears shall provide to Licensee a report
{*Annual Reconciliation Report") indicating, with respect to such Fiscal Year, the amounts of
each of (i} Store Reduction Commission Adjustment; (ii) Card Share Incentive Bonus;

{ili) Commission Guarantee Adjustment; (iv) Card Share Guarantee Credit; and (v} Annual
Service Level Credits, together with the reconciled amount owing by one Party to the other.

Where such reconclled amount results in an amount owing by Sears to Licensee, Sears shall
pay such amount no later than S0 days after the end of the Fiscal Year. Where such reconciled
amount results in an amount owing by Licensee to Sears, Licensee shall pay to Sears such
amount no later than the later of {i) 30 days after receipt of the Annual Reconciliation Report; or
{if) 90 days after the end of the Fiscal Year.

12.5 Interest on Overdue Amounts

Any amount due by Licansee to Sears will bear interest from the due date until final payment at
the rate of 15% per annum. Interest shali be calculated both before and after default, expiration
or termination of this Agreement for any reason, or judgment. The acceptance of any interest
payment shall not be construed as a waiver by Sears of its rights in respect of a defauit giving
rise to such payment and shall be without prejudice to any rights Sears has with respect to any
such defaults.

ARTICLE 13.
SECURITY FOR PAYMENT AND FINANCIAL COVENANTS

13.1  Setoff

Where Licensee or an Affiliate of Licensee owes money to Sears under this Agreement or any
other agreement with Sears, Sears is authorized to apply and offset such amount owing against
an amount owing by Sears to Licensee or to an Affiliate of Licensee.

Where Sears is overdue on a payment of money to Licensee under this Agreement, Licensee is
authorized to apply and offset such overdue amount owing against an amount owing to Sears
by Licensee. .

13.2 Lien

Subject to (i) any liens and encumbrances created in the acquisition of the Licensee's present
and after acquired inventory, supplies, leasehold improvements and Furnishings installed or
located from time to time in the Licensed Areas and (i} any liens and encumbrances granted to
a senlor lender of the Licenses (the “Senior Lender Lien"), Sears shall at all times have a first
charge, lien and hypothec upon all of the Licensee's assets, property and undertaking {the
"Secured Assets"), without in any manner affecling any other remedies that Sears may have
by reason thereof, to take possession of the Licensed Areas and of all Secured Assets, fo
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exclude the Licensee from the Licensed Area, and at the Licensee's expense, to remove from
the Licensed Areas the Secured Assets or to take possession of or to sell such Secured Assets
as may be necessary in order to pay Sears all of the amounts due, or to become due, to Sears
and to cure all other defaults of the Licensee hereunder. In the disposal and/or sale of such
Secured Assets, Sears shall have the right to accept any offer it may choose and shall have no
liability or responsibility to the Licensee for payment of any perceived, estimated or actual value
of such Secured Assets, Prior to the Effective Date, the Licensee shall enter into a security
agreement under which it grants a charge over the Secured Assets In a form satisfactory fo
Sears.

13.3 No Lien on Sears Assets

The Licensee shall not allow any liens, claims or encumbrances which arise through the
Licensee to atfach to any Sears property or against any Designated Store. In the event any lien
so altaches or is threatened, the Licensee shall promptly take all necessary action to cause
such lien to be satisfied and released: provided, however, that the Licensee shafl have the right
to contest the validity or amount of any such lien upon its prior posting of security with Sears,
which security in Sears's reasonable judgment must be adequate to pay and discharge any
such lien in full plus Sears's reasonable estimate of its legal fees. The Licensee agrees to pay
all legal fees and other costs incurred by Sears as a result of any such liens being placed upen
any Sears property or against any Deslgnated Store.

13.4 Creditor Non-Interference Agreement

Notwlthstanding section 13.2,, the Licensee agrees thal it shall require its senior lender to enter
into an agreement with Sears, on terms satisfactory to Sears and Licensee, whereby the senior
{ender agrees not to interfere with Sears’s rights under this Agreement including, without
limitation, Sears's rights to effect the Post-Termination Transfer.

13.5 Financial Covenants

Licenses covenants that it shall at all fimes during the Term maintain such financial covenants
(i} as are required of Licensee pursuant to an agreement with a bank, lender or cther provider of
financing to the Licensee; and (i) such financial covenants as set out in Schedule "N" hereto,
No later than the 30th day following the end of every Fiscal Month, Licensee shall provide to
Sears a certificate substantially in the form set out at Schedule "N", signed by the Chief
Financial Officer of Licensee {or such officer of Licensee with the responsibilities commonly
carried out by a chief financial officer) certifying that the Financial Covenants have been
maintained during such Fiscal Month,

ARTICLE 14.
GOVERNANCE, COMMITTEES AND SUPPORT

14.1 Executive Committee and Governing Principles

An executive committee will be created which will consist of at least one senior officer of each of
Licensee and Sears {the "Executive Committee"), Each Parly shall have the right to remove or
replace its appointees to the Executive Committee for any reason and at any time, and to fill any
vacancy with respect to its appointees.
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The Concession shall be governed by the principles set out in Schedule "H" (the "Governing
Principles"), as they may be amended by the Executive Committee from time to time. The
responsibilities of the Executive Commitles will be to: promote shared vision and goals in
respect of the Concession; review the strategy and direction of the Concession: support and
elevate initiatives in order to increase Gross Revenue; eradicate roadblocks; oversee the
competitive positioning of the Concession; and to provide oversight over strategic initiatives,
online initiatives, marketing {particularly that related to penetrating the Sears Card base), and
investment optimization.

The Executive Committee shall follow the following procedures;

(a)

(b)

(c)

(d)

(e)

{0

the Executive Committee shall mest (in person or by telephone or video
conference) at least twice a year or at such other intervals as may be decided by
the Executive Committee;

irrespective of the number of appointees to the Executive Committee by any
Party, each Party shall have one vote in respect of any matter requiring approval
of the Executive Committee;

the Executive Committee shall keep wrilten records of all matters discussed and
approved by it, which shall be reviewed and approved by a designated
representative of each of the Parties;

should there be a deadlock in any matter requiring the approval of the Executive
Committes, such matter shall be subject to the following escatation procedures:
{a) the Parties wiil attempt to resolve the subject of the escalation promptly by
negotiations between the Chief Executive Officer {or his or her designate) of
each of Sears and Licensee (such negotiations to be held within 10 days of a
request by either Party) and, If such negotiations are unsuccessful, (b) the
Parties will altempt to resolve the subject of the escalation by mediation by an
independent mediator agreed upon by the Partigs, provided that if such
mediation does not take place within 30 days of such request, the Partles shall
be free to pursue other remedies, including legal action;

the members of the Executive Committee may adopt such other rules for the
conduct of mestings as the Executive Committee shall determine from time to
time; and

{he Executive Committee may appoint one or more subcommiltees and/or
special committees to assume specific responsibilities.

14,2 Qperational Committee

An operational commiltee will be created which will consist of two members from each of
Licensee and Sears (the "Operational Committee"), Each Party shall have the right to remove
or replace its appointees to the Operational Committee for any reason and at any tims, and to
fill any vacancy with respect to its appointees.

The responsibilities of the Operational Committee will be to focus and consult on matters that
are of mutual concern fo the Parties, including growing Gross Revenue, marketing plans, the
customer experience {including customer complaint management and service levels), product
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and pricing optimization, and matters related to enhancing and/or material changes to the
Concession.

The Operational Committee may review the ongoing financial reports and performance
scorecards of the Concession.

The Operational Committee will review and provide input into the operation of the Concessian,
but will have no authority to compel Licensee to undertake any action. For greater certainty, the
Operational Committee is not mandated to provide operational support to the Licensee.

The Parties will attempt to resclve the subject of any matter escalated to the Qperational
Committee promptly by discussions between the senlor officers. The senior officers will meet in
person or by telephone within 15 days after the notice of the dispute and attempt in good faith to
resolve the subject matter of escalation. In the event the senior officers do not resolve the
dispute within 30 days from receipt of notice of a dispute (which time pericd may be extended
by written agreemeant of the senior officers), the subject matter of the escalation may be
resolved by the Executive Committee or each Party may seek remedies in whatever manner
they wish, including instituting legal action.

14.3 Sears Support

Sears, at its sole expense, will dedicate employees to provide Licensee with the following
support:

{(a} Marketing Liaison — who shall provide Licensee with such assistance as it
reasonably requests relating to the development and implementation of
marketing and advertising strategies, the monitoring of marketplace trends;
Sears Trademark related matters, advertising campaigns {both new and
renewed) and solicitation material, sponsorships (both new and renewed), cross
marketing and the Sears Rewards Program.

{b) Product Management Liaison -- who shall provide Licensee with such assistance
as it reasonably requests relating to strategy regarding the assortment of
Products and Services and supplier base, including assistance with monltoring
trends and identifylng opportunities for the Concession with Sears retail and
supply chain operations.

{c) Operations Liaison — who shall provide Licensee with such assistance as it
reasonably requests relating to customer service, customer resolution, the
customer experience, suggestions regarding the development and monitoring of
operation plans, the support of Sears Rewards Program, and service and
performance metrics.

ARTICLE 15.
RECORD KEEPING, REPORTING, MONITORING & AUDITING

15.1 Polint of Sale Register System
licensee shall provide a POS to record each sale of the Products and Services in each of the

Designated Stores and through each Designated Channel. Licensee shall provide Sears with
access to real-time reporting to the POS,

5¢




15.2 Licensee Reporting
Licensee shall provide to Sears such reports at such frequency as set out in Schedule "F",
15.3 Accounting Records

Licensee shall prepare, keep and maintain full, frue and accurate books of account, documents
and records in accordance with Accounting Principles and all Applicable Laws (including such
books and records as are required by Governmental Authorities), which accurately reflect the
Gross Revenue, expenses, deductions and taxes resuiting from the operation of the Concession
including the Sears Advertising Expenses, Initial Remodelling Commitment and other
mandatory investments which the Licensee incurs under this Agreement. The Licensee shall
maintain such records at the Licensee's principal office for a period ending no sooner than
saven (7) years after the end of the Term.

15.4 No Waiver or Prejudice

The receipt or use by Sears of any financial statemnents, statemeant of Gross Revenus or Net
Sales from the Licensee, or any payment of Commission based thereon, or any ather
information relating to the operation of the Concession and the expensas related thereto, shall
not constitute a waiver by Sears of any obligation of the Licensee hereunder and, except where
otherwise provided in this Agreement, shall be without prejudice to Sears right to audit the
Licensee's books and records as provided for in this Agreement,

15.5 Audit

Sears may at any time and from time to time cause a complete audit to be made by Sears
auditors or third party auditors appointed by Sears (collectively, "Sears Auditor”) of the
Licensee's entire business affairs, records and procedures refating to the operation of the
Concession and to verify whether Licensee has met or not met its obligations under this
Agreement, including whether Licensee has met or not met its financial obligations under this
Agreement (including Licensee's obligations in Schedule “D" [Financial Commitments] and
Licensee's obligations to pay applicable Service Level Credits ("Licensee's Financial
Commitments") and Licensee’s obligations to maintain the Financial Covenants and including
whether Service Level Standards and Performance Guarantees were met.

If the Sears Auditor performing such audit reports to Sears that, in its opinion, the Licensee's
records and procedures are insufficlent to determine whether Licensee is mesting the
Licensee's Financial Commitments, Financial Covenants, Service Leve! Standards,
Performance Guarantees, or any other of Licensee's obligations, and Sears or the Sears
Auditor so notifies Licensee, Licensee will immediately take such steps as are reasonably
necessary to remedy such default.

If an audit reveals that (i) Licensee has understated any amount payable to Sears (including
Commissions and Service Level Credits) by 3% or more; or (i) Licensee has breached an
obligation under this Agreement and such breach led Sears to issue a notice of such default to
Licensee under section 23.3; then Licensee will pay the reasonable costs of the Sears Auditor
for such audit within 30 days of a notice to that effect from Sears.

Nolwithstanding anything in this section 15.5, only a third party, independent auditor will have
access o and be entitled to audit Licensee's financial records necessary to allow it fo determine
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if Licensee has met or not met its Financial Covenants or if such records are inadequate to
make such determination. The third party auditor must only report on whether or not Licenses
has met its Financial Covenants or if Licensee's records are inadequate to make such
determination and must keep all information confidential and not disclose or use it for any
purpose except to make such report. If requested by Licensee the third party auditor will
acknowledge and agree to this obligation of confidence and non-use.

15.6 Notice of Coilective Agreements and Negotiations

Subject to Applicable Law, Licensee agrees ta notify Sears in writing immediately upon
hecoming aware of any application for the appointment or cerlification of any bargaining agent
of any of the Licensee's employees.

Subject to Applicable Law, Licensee further agrees to notify Sears in writing af least ten (10)
Business Days prior to commencing negotiafions with any trade union, council, trade unions or
other employee organization in connection with the entering into, amendment or renewal of a
collective agreement or the settlement or compromise of any dispute arising from a collective
agreement affecting the Licensee’s employees.

Subject to Applicable Law, Licensee shall permit at least two (2} representatives of Sears to
attend all bargalning sessions as observers and shall provide to Sears (or to such
representatives as Sears directs) all relevant documents, correspondence and other information
relating to the proposed collective agreement or in the case of any amendment, ranawal or
dispute arising from a collective agreement, with respect to any such matters.

Subject {o Applicable Law, Licensee further agrees to notify Sears in writing at least seven (7}
days prior to entering into any collective agreement or any amendment or renewal of a collective
agreement or any agreement with respect to the settlement or compromise of any dispute
arising from a collective agreement affecting the Licensee. Such notices shall be accompanied
by a copy of the proposed collective agreement, amendment, renewal, settlement or
compromise, as the case may be, failing which the notice shall be deemed ineffective.

ARTICLE 18,
TRADEMARK LICENSE

16,1 Grant of Trademark License

Sears hereby grants to the Licensee the non-exclusive, non-transferable, non-sublicenseable,
royalty-free right to use the Sears Trademark in Canada as it appears in the Brand Name, in
connection with Licensee's operation of the Concession and the marketing and sale of Products
and Services only, subject to the terms and conditions of this Agreement and only for the Term.
For greater certainty, the rights granted in this paragraph shall terminate automatically upon
termination of the Congcession.

16.2 YUse of Trademark

The Licensee shall only use the Sears Trademark in connection with the Concession and shall
only use the Sears Trademark in accordance with this Agreement, The Licensee shall never use
the Sears Trademark in association with any business that is not the Concession nor in
association with any products or services that are not Products and Services authorized
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pursuant to this Agresment. The Licensee shall not include the Sears Trademark as part of its
or an Affiliate’s name.

Except as otherwise expressly allowed, the Licensee shall only use the Sears Trademark as a
trade-mark and only in the format in which the Sears Trademark is registered or has baen filed
for registration. All uses and presentations of a Sears Trademark by the Licensee shall clearly
distinguish the Sears Trademark from any other trade-mark, design or text appearing with it.
The Licensee shall not use any trade-mark which is similar to, confusing with, or which so nearly
resembles as to be likely to cause confusion with the Sears Trademark.

The Licensee shall use commercially reasonable efforts to preserve the value, validity and
distinctiveness of the Sears Trademark, The Licensese at Sears expense shall provide
assistance to Sears and any information or cther assistance that may be desirabie to establish
use of a Sears Trademark which Sears or the Trademark Owner may require to assist in
registering, enforcing or maintaining a Sears Trademark or any other name or Trademark of
Sears or the Trademark Owner.

16.3 Prior Approval on Use of Sears Trademark

All uses and presentations of the Sears Trademark whether on signs, in literature, in adverlising
or otherwise, shall be submitted by Licensee to Sears, or 10 such Parson as Sears may
designate, for written approval prior to any use or presentation of the same,

16.4 Advertising of Sears Trademark

Licensee shall display on all signs, literature and advertising on which the Sears Trademark
appears, and in such other manner as Sears may direct from time to time, a notice similar to the
following notice:

Sears®
® Registered Trademark of Sears licensed for use in Canada

16.5 Restricfions on Use of the Sears Trademark by Licensee

The Licensee shall promptly notify Sears of any infringemant, unauthorized use, advertising,
imitation, dilution or other infringement of the Sears Trademarks which comes to its attention.
Sears and the Trademark Owner shall each have the sole right, at its own expense, to take
such action as it determinas, in its sole discretion, to be appropriate to enforce its rights to the
Trademarks, The Licensee waives the provisions of subsection 50{3) of the Trademarks Act
R.S.C. 1985 Chap. T-13 as amended.

The Licensee shall co-operate and assist in any protest or legal action undertaken by Sears or
the Trademark Owner, at Sears's or the Trademark Owner's expense, to enforce its rights to the
Trademarks. If requested by Sears or the Trademark Owner, the Licensee shall join in such
protest or legal action, at Sears's or the Trademark Owner's expensa. The Licensee shall not
undertake such protest or legal action on its own behalf.
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16.6 Ownership of Trademarks

Sears represents and warrants that the Sears Trademark is valid and enforceable and that
Sears has the exclusive right to use the Sears Trademark in Canada and that Sears has the
right to license the Sears Trademark to Licensee. Licensee acknowledges that Sears will be
involved in the supervision and control of the use of the Sears Trademark in Canada by
Licensee,

The Licensee acknowledges that the Sears Trademark and the goodwill atiached thereto are
and shall remain the exclusive properly of its owner ("Trademark Owner"), All use of the Sears
Trademark by the Licensee and all goodwill resulting therefrom shall inure to the sole and
exclusive benefit of the Trademark Owner. The Licensee shall not have any right, title or interest
in the Sears Trademark or any goodwill assoclated therewith and shall not in any way use the
Sears Trademark in such a way as to suggest or induce others into belleving that the Licensee
has any such right, titie or interest. The Licensee shall never challenge the ownership of the
Sears Trademark nor shall the Licensee oppose any application to register any trade-mark
incorporating the word "Sears".

16,7 Remedies for Unauthorized Use

The Parlies agree that in the event of any use of the Sears Trademarks by the Licensee in
breach of the conditions of such use as set out in this Agreement, Sears and/or the Trademark
Owner may suffer irreparable harm for which damages might be an inadequate remedy.
Accordingly, the Parties consent to the granting of an order of specific performance or injunctive
relief by a court to remedy such breach {such consent not intending to imit in any way any other
remedies available Sears and the Trademark Owner).

16.8 Trademark Owner's Remedies

Sears represents and warrants that some or all of the Sears Trademarks are owned by one or
more of its Affiliates and that the rights granted herein to use such Sears Trademarks were
granted by Sears under authority from the Trademark Owner. The Licensee acknowledges that
the Trademark Owner has an interest in ensuring the proper use of and enforcing its rights to
such Sears Trademarks. The. Parties agree that the covenants, representations, warranties,
conditions and provislons of this Agreement respecting the Sears Trademarks owned by the
Trademark Owner (collectivaly, the "Trademark Terms") are being entered into for and on
behalf of the Trademark Owner, and Sears agrees to hold the Trademark Terms as agent for
the Trademark Owner with the intent and purpose that the Trademark Owner shall have the
benefit of the Trademark Terms and will be entitled to enforce the Trademark Terms, or any of
them, in any action brought by or againsf the Trademark Owner,

16.9 Changes to Sears Trademark

Sears reserves the axclusive right to change the Sears Trademark (for greater cerlainty,
including changing the trademark “Sears"} and designate, upon notice fo Licenses, such other
or additional trademarks that are the subject of the license and use under this Agreement.
Licensee shall have a perlod of three (3) months from the date of such notice within which to
change uses and advertising of the Sears Trademark to refer only to the trademark as moedified
by such notice. Sears shall pay Licensee the reasonable costs of changing signage in the
Licensed Areas as a resuit of such change.
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ARTICLE 17.
GOODWILL AND INTELLECTUAL PROPERTY

171  Goodwill Generated by the Operation of the Concession

All goodwill in, or which may be generated by, the operation of the Concession shall enure to
the sole and exclusive benefit of Sears, Licenses shall not have any right, title or interast in said
goodwill, Licensee hereby unconditionally and irrevocably transfers and assigns to Sears any
and all rights it may have or may claim to have, now and in the future, to said goodwill.

17.2  Sears Intellectual Property

Sears is and will be the exclusive owner of all of the following Information and all Intellectual
Property Rights thergin (coliectively, the "Sears Intellectual Property"}):

(a) an undivided joint interest in all Customer information;

{b) any and all rights to hardware, soflware, systems, documentation, Sears Trade-
Marks, Sears Confidential Information or cther information or intellectual
Property Rights (including any Sears wehsite and Sears business rules and
business processes):

(i) that were owned by Sears on the Effective Date;

(1) that are procured or created by Sears (whether such activities ocecur
before or after the Effective Date and whether such activities occur
indepandent of or in connection with the Concession);

(iti) that are created or developed for, or licensed to, Sears by another Person
(other than the Licensee) {whether such activities occur before or after
the Effective Date and whether such activlties occur independent of or in
connection with the Concession), including, without fimitation, technical,
functional, operational, performance or other relevant specifications or
requirements therefor;

(iv)  all modifications to the property described in (i), (il) and (iil} above created
or developed at any time and for any reason by Sears or by another
Person {other than the Licensee) for or on behalf of Sears; and

{c) an undivided joInt interest with Licensee in all reports and other Information
created, generated, output or displayed by or as a result of the performance or
receipt of the Licensee's obligations except to the extent such information
contains Licensee's Confidential Information or Licensee Intellactual Property.

Licensee will acquire no rights to any Sears Intellectual Property other than the license rights
expraessly granted in writing by Sears to the Licensee or as provided for in this Agreement or
another agreement with Sears.

Licensee will not assert any lien right or other encumbrance on Sears Intellectual Property, even
if there is a dispute between the Parties.
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17.3 Licensee Intellectual Property

Licensee is and will be the exclusive owner of afl of the following information and all Intellectua
Property Rights therein (collectively, the "Licensee Inteliectual Property"):

(a)

all hardware, software, systems, documentation, trade-marks, Licensee's
Confidential information or other information or Intellectual Property Rights
(including Licensee's business rules and business processes).

{i) that were owned by Licensee on the Effective Date;

{il) that are procured or created by Licensse {whether such actlvities occur
before or after the Effective Date and whether such activitles occur
independent of or in connection with the Concession);

(iii) that are created or developed for, or licensed to, Licensee by another
Person (other than Sears) (whether such activities occur before or after
the Effective Date and whether such activitiss occur independent of or in
connection with the Concession), including, without limitation, technical,
functional, operational, performance or other relevant specifications or
requiraments therefor; and

{iv)  all modifications to the property described In (i), (ii) and (iii) above created
or developed at any time and for any reason by Licensee or by another
Person (other than the Sears) for or on behalf of Licensee,

Sears will acquire no rights to any Licensee Intellectual Property other than the license rights
expressly granted in writing by Licensee to Sears or as provided for in this Agreement or
another agreement with Licensee,

17.4 Establishment of New Intellectual Property Rights

Each of the Parties acknowledges that the other Party may create and establish {or have
created and established for it) new Intellectual Property Rights in connection with the operation
of the Concesslon and provision of the Products and Services ("New Intellectual Property"),
and agree as follows:

(a)

(b)

To the extent that Sears creates New Intellectual Property, Sears shall own all
rights established during the Term, shall be responsible for making all filings and
taking all other actions necessary to protect such New Intellectual Property and
shall be deemed to have granted to the Licensee a non-exclusive, royalty-free
license in Canada to use such New Intellectual Property solely in connection with
the operation of the Concession and the marketing and sale of the Products and
Services for the duration of the Term,

To the extent that Licensee creates New Intellectual Property, Licensee shall
own all rights established during the Term, shall be responsible for making all |
filings and taking all other actions necessary to protect such New Intellectual
Property and shall be deemed to have granted to Sears a non-exclusive, royalty-
free license in Canada to use such New Intellectual Property solely in connection
with the marketing and sale of the Products and Services indefinitely, provided
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18.5 Protection of All Sears Confidential Information

Licensee shall take all necessary steps, including commercially reasenable efforts, to protect all
of Sears Confidential Information from destruction, loss, theft, misuse or disclosure during the
Term, and Sears shall take all necessary steps, including comrmercially reasonable efforts, to
protect all of Licensee's Confidential Information from destruction, loss, theft, misuse or
disclosure during the Term. Such efforts shall in any event be no less stringent than the efforts a
Party exerts to ensure the protection of its own confidential information. Furthermore, Licensee’s
obligations respecting Sears Confidential Information and Sears' obligations respecting
Licensee's Confidential Information shall survive and continue for two (2) years following the
end of the Term.

18,6 Resiricted Use of Confidential Information

Licensee agrees nof to use or permit others to use any of Sears Confidential Information in any
manner except in connection with the operation of the Concessicn during the Term, and Sears
agrees not to use or permit others to use any of Licensee's Confidential Information In any
manner except in connection with the operation of the Concession during the Term.

18.7 Maintenance of Confidential Information

Licensee shall at all times maintain all Sears Confidentia! Information physically separate and
distinct from any information Licensee may maintain that Is unrelated to this Agreement and the
operation of the Concession,

18,8 Return of Confidential Information
Upon expiry or termination of this Agreement for any reason,

(a) Licensee shall immediately deliver to Sears all coples of any Sears Confidential
Information including all copies of Customer lists, potential Customer lists and all
other copies of information conceming Customers, whether written, computerized
or otherwise, and

(b) Sears shall immediately deliver to Licensee all copies of any Licensee’s
Confidential Information.

ARTICLE 18.
INDEMNITY AND LIMITATION OF LIABILITY

19.1 Sears’s Indemnity

Sears covenants and agrees that it will, at its own cost and expense (including legal fees and
disbursements), protect, defend, hold harmless, and indemnify Licensee, its Affiliates, and any
of its present and former directors, officers, employees, authorized representatives, agents,
dealers, distributors, designees, contractors, sub-contractors, successors and assigns from and
against all allegations (even though such allegations may be false, fraudulent or groundiess)
asserted in any, arising out of or relating to any Claims relating to the following:

(2} death or injury to persons and damage to property resuiting from or connected
with a Designated Store other than a Licensed Area and the purchase and use
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(b)

{c)

(d)

(e)
()

{9)

(n)

)

()

by anyone of products and services purchased in a Designated Store from Sears
{such purchase including without limitation, goods sold, work done, services
rendered or products utilized);

" the infringement, misuse, dilution, misappropriation, or other viclation by Sears or

an Affiliate of Sears of any patent, trademark, service mark, trade name, trade
dress, copyright, trade secret, confidential relationship, domaln name, right of
publicity or other intsllectual property right, or any unfair competition;

any violation of any Applicable Law by Sears {or its officers, directors,
employees, affiliates, subsidiaries, subcontractors, suppliers, or representatives
whether or not such act is within the scope of the engagemeant and/or
employment or responsibilities of such officers, direclors, employees, affiliates,
subsidiaries, subcontractors, suppliers, or representatives);

failure to promptly warn Licensee andfor Customers of any defective products
and services supplied by Sears or any fallure to provide adequate warnings
and/cr instructions in the use, assembly, service or installation of products and
services supplied by Sears;

the packaging, labelling, advertising or performance claims made by Sears;

any breach by Sears of a covenant, representation or warranty to a Person other
than Licensee;

the display, assembly or installation by Sears of products and services {other
than Products and Services);

any and all claims, actions or costs (including legal costs, refroactive wages,
awards, damages and penalties) made against the Licensea by any of Sears’
officers, directors, employees or representatives:

(i) for salary and wages, fringe beneflts, compansation, arbitration,
savearancs or relocation costs;

(i) under the Workplace Safety and Insurance Act, 1997 (Ontario) or
equivalent or similar legistation in any province or territory and any
successor legislation thereof;

(1ii) arising out of any alleged negligence, acts or omlssions of any Person
other than Licensee; and

{iv)  arising out of employment, engagement or termination of employment or
engagement for any reason whatsoever with Sears;

the assertion by a third party of a sécurity interest or other legal interest created
by a factoring arrangement fn any amount due by Sears to Licensee; and

any claims by Sears’s current or former employees, representatives, suppliers,

licensees, and any third parties or Customers, for fallure to pay suppliers, lack of
repair in or about the Designated Stores (other than Licensed Areas), the
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that such New Intellectual Property does not refer to Licensee or any of its trade-
marks.

17.6 Protection of Intellectual Property

Each Party will use commercially reasonable efforts to cause its employees and representatives
fo walve, for the benefit of the other Party and their respective successors, assigns, licensees
and contractors, their respective morai rights {and any similar rights to the extent that such
rights exist and may be walved in each and any jurisdiction throughout the world) In and to any
New Intellectual Property and existing Intellectual Property Rights of the other Party. Each Party
will maintain an up-to-date copy of the source code materials for the New Intellectual Property
and any Sears Intellectual Property or Licensee Intellectual Property, as the case may bs,
created or developed, in whole or in part, In a secure location and will promptly deliver such
source code materials required by the other Party to the extend required to satisfy its obligations
under this Agreement upon the other Party’s request.

Each Party agrees to reasonably co-opetate, and to use commercially reasonable efforts to
cause its employees and representatives o reasonably co-operate with respect to signing such
documents and doing such acts and olher things reasonably requested by the other Party to
conflrm the assignment of ownership and waiver of moral and similar rights referred to herein
and to obtain registrations of Intellectual Property Rights relating to the Sears Intellectual
Property, Licensee Intellectual Property and New Intellectual Property, as the case may be,
Without limiting the generallty of the foregoing, each Party agrees that it will, and will use
reasonable commercial efforts to cause the employees and representatives to, execute any
assignment requested by the other Party related to the Sears Intellectual Propetly, the Licensee
Intellectual Propenrty or the New Intellectual Property, as the case may be.

17.6 Residual Rights

Subject {o the terms and conditions of this Agreement, {he Parlies agree that either Party may
use and exploit any information developed or created in the course of operating the Concession
which relates to the Products and Services and/or the Concession {including general
knowledge, skills, experience, know-how and techniques) and which may be retained in the
unaided memory of such Party's personnel, provided that in doing so such Party does not
breach its obligations with respect to confidential information or infringe, violate or constitute a
misappropriation of any Intellectual Property Right of the other Party or any third party.

Neither Party will be precluded from independently developing for itself, or for others, anything
which is competitive with, or similar to, the other Party's Intellectual Property Rights, provided

that in so doing no use is made of the other Parly's Inteflectual Property Rights or confidentiat
information.

ARTICLE 18.
CONFIDENTIAL INFORMATION

18.1 Customer Lists, Customer Information; Sales {nformation
Sears goodwlll shall always include the exclusive right to an interest in Customer information,

including Customer lists. All customer information and lists of customers of the Licenses and the
employees of its Concession, including, without fimitation, lists developed by the Licensee, its
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employees or agents and any other information relating to such customers, shall belong
exclusively to Sears and Sears shall have sole copyrights over such customer information and
lists. The Licensee and its employees agree that they will not make use of said lists other than
for the purpose of the business conducted by them in the Concession, which lists and
information shall be immediately transferred In Its entirety by Licensee to Sears upon expiration
or termination, for any reason, of this Agreement. The Licensee shall keep customer lists and
other customer information separate from any customer lists or other information that the
Licensee may maintain that do not relate to this Agreement.

Information regarding Gross Revenue, Net Sales, Commissions and other information regarding
the financial and sales performance of the Concession belong jointly to the Licensee and Sears

. (but for greater certainty, information regarding financial performance of any Licensee's
business other than the Concession shall beiong solely to Licensee). The Licensee agrees that
all sales figures of all other departments and any and all other information obtained at or from
any meeting of depariments of the Designated Stores shall be deemed confidential and
exclusively within the control of Sears. The obligaticns of the Licensee under this section shall
be subject to any provisions to the contrary under Applicable Law,

18.2 Sears Confidential Information

Sears policies, processes, operating methods, source relationships, computer software and all
tangible items on which there is recorded information related to Sears' business, are deemed to
be the exclusive property of Sears. In addition all information relaling to the presentation,
merchandising, marketing, provision and sale of the Products and Services, including all
Customer lists and Customer information other than those developed by Licensee and/or the
Licensee's Representatives from the operation of the Concession either during the Term, or
after termination of this Agreement is also desmed 10 be the exclusive property of Sears
{coliectively, the "Sears Confidentia) Information"}. Licensee shall have no right, title or
interest in the Sears Confidential Information.

18,3 Licensee’s Confldential Information

All the policies and processes of Licensee, Licensee's operating methods, Licensee's source
relationships, any Licensee computer software and information relating to the operation of the
Concession and the procurement of the Products and Services are, where such infermation is
not Sears Confidential Information, deemed to be the exclusive property of Licensee
{collectively, the “Licensee’s Confidential Information®), Sears shall have no right, title or
interest in such Licensee's Confidential Information. For greater clarity Licensee’s Confidential
Information shall not include any information relating to the presentation, merchandising,
marketing and sales of the Products and Services or any Customer information and Custorner
lists derived from the operation of the Concassion.

1B8.4 No Disclosure of Confidential Information

All Sears Confidential Information and Licensee's Confidential Information shall be treated by
the Parties as confidential and neither Party shall reproduce, disclose nor in any way make
available, either directly or Indirectly, any of the other Parties’ confidential information to any
olher Person at any time without the prior written consent of the Party whose confidential
information is being disclosed. Licensee shall ensure that all employment and engagement
contracts contain an expraess written provision to this effect.
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operation of, or defects in, any machinery, vehicles, or equipment used in Sears's
business (other than in connection with the operation of the Concession by the
Licensee after the Effective Date), previous license agreements for the
Concession (other than with Licensee or an Affiliate of Licensee} and the use by
anyone of products and services obtained in such previous Concession (other
than if sold by Licensee or an Affiliate of Licensee) or supplied by Sears.
Licensee may, at its election and at any {ime, take confrol of the defence and
investigation of said Claims and employ legal advisers, consultants, investigators
and experts of its own choice to manage and defend any such Claims at the cost
and expense of Sears.

19.2 Licensee’s Indemnity

The Licensee covenants and agrees that it will, at its own cost and expense (including legal fees
and disbursements), protect, defend, hold harmiess, indemnify Sears, Its Affiliates, and any of
its present and former directors, officers, employees, authorized representatives, agents,
dealers, distributors, desfgnees, contractors, sub-contractors, successors and assigns from and
against all Claims related to:

(a)

(b)

(c)

(d)

®

(9)
(h)

death or injury to persons and damage to property resulting from or connected
with the operation of the Concession and the purchase and use by anyone of the
Products and Services, including without limitation, goods sold, work done,
services rendered or products utilized;

ihe infringement, misuse, dilution, misappropriation, or other violation by
Licensee of any patent, trademark, service mark, frade name, trade dress,
copyright, trade secret, confidential relationship, domain name, right of publicity
or other intellectual property right, or any unfair competition;

any violation of any Applicable Law by Licensee {or its officers, directors,
employees, affiliates, subsidiaries, subcontractors, suppliers, or representatives
whether or not such act is within the scope of the engagement and/or
employment or responsibilities of such offlcers, directors, employees, affiliates,
subsidiaries, subcontractors, suppliers, or representatives) in the operation of the
Concession or the possession, use or sale of the Products and Services;

failure to promptly warn Sears and/or its customers of any defective Products or
Services or any failure to provide adequate warnings and/or instructions in the
use, assembly, service or insfallation of the Products and Services;

the packaging, [abelling, advertising or performance claims concerning any
Products or Services;

any breach by the Licensee of a covenant, representation or warranty made
herein or to a Person other than Sears;

the display, assembly or installation of the Products and Services;
any and ali claims, actions or costs (including fegal costs, retroactive wages,

awards, damages and penalties) made against Sears by any of the Licensee’s
officers, directors, employees or representatives:
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(i) for salary and wages, fringe benefits, compensation, arbitration,
severance or relocation costs;

{in) under the Workplace Safely and Insurance Act, 1997 {Ontario) or
equivalent or similar legislation in any province or territory and any
successor legislation thereof;

(iii) arising out of any alleged negligence, acts or omissions of any Person,
including Sears, except where said act or omission by Sears is the sole
cause of said claim; and

{iv) arising out of employment, engagement or termination of employment or
engagement for any reason whatsoever with Licensee;

{i) the assertion by a third party of a security interest or other legal interest craated
by a factoring arrangement in any amount due to Sears by the Licensee; and

() any claims by the Licensee's current cr former employees, Licensee's
Representatives, suppliers, and any third parties or Customers, including failure
to pay suppliers, lack of repair in or about the Licensed Areas, the operation of,
or defects in, any machinery, vehicles, or equipment used In connection with the
operation of the Concession, and the use by anyone of the Products and
Services. Sears may, at its election and at any time, take control of the defence
and investigation of said Claims and employ legal advisers, consultants,
investigators and experis of its own choice to manage and defend any such
Claims at the cost and expense of Licensee,

19.3 Notification of Third-Party Claims

Upon receipt by a Party of a Claim, audit, demarnid or assessmeant made or brought by an
unaffiliated third party against the other Parly (a "Third-Party Claim®), the Party shall notify the
other Party, in writing, within fifteen (15} days of receipt of such Third-Party Claim indicating the
nature of such Third-Party Clalm and the basis therefor.

19.4 Limitation of Liability

Each Party acknowledges and agrees that it shall not have any liability to the other for payment
of any actual, perceived and/or anticipated loss of revenue or profit or for payment of any actual,
perceived and/or anticipated decrease in value of the others’ business due to the expiration or
termination of this Agreement by any Party, for any reason.

ARTICLE 20.
NON-SOLICITATION AND NON-COMPETITION DURING THE TERM

20.1 Non-Solicitation of Customers

Except as set out in this Agreement or as otherwise agreed by Sears, Licensee shall not, during
the Term, directly or indirectly perform services for, interfere with or endeavour to entice away
from Sears any Sears customers other than for the provision of Products and Services in
connection with the Concession.
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20.2 Non-Solicitation of Employees by Sears

Sears shall not, directly or indirecfly through another Person, without consent of Licenses,
during the Term, induce, recruit, solicit or cause, or attempt to induce, recruit, solicit or cause
any employee or independent contractor of Licensee or an Affiliate of Licensee to leave the
employ of or engagement with Licehsee or such Affiliate. A general advertisement contained in
a newspaper or other medium and not targeted at Licensee's employees or contractors will not
be prohibited by this section.

20.3 Non-Solicitation of Employees by Licensee

Licensee shall not, directly or indirectly through another Person, without consent of Sears,
during the Term, induce, recruit, solicit or cause, or attempt to induce, recruit, solicit or cause
any employee or independent contractor of Sears or an Affiliate of Sears to leave the employ of
or engagement with Sears or such Affiliate. A general advertisement contained in a newspaper
or other medium and not targeted at Sears employees or contractors will not be prohibited by
this section.

20.4 Non-Competition During the Term

The Licensee agrees that, during the Term, it will not, without the prior written consent of Sears,
either individually or in partnership or jointly or in conjunction with any Person, firm, assoclation,
syndicate or corporation, as principal, agent, shareholder or in any manner whatsoever, carry on
or be engaged in or be concerned with or interested in or advise, lend money to, guarantee the
debts or obligations of or permit its name or any part thereof to be used or employed in any
business which is the same or similar to or competitive with any aspect of the business of
marketing and selling products and services similar to or competitive with the Products and
Services in Canada.

The Licensee agrees that, during the Term, no Affiliate of Licensee shall, without prior wrilten
consent of Sears, either individually or in partnership or jointly or in conjunction with any Person,
firm, associatlon, syndicate or corporation, as principal, agent, shareholder or in any manner
whatscever, carry on or be engaged in or be concerned with or interested in or advise, lend
money to, guarantee the debts or obligations of or permit its name or any part thereof to be
used or employed in any business of marketing or selling products and services similar to or
competitive with the Products and Services to an ultimate end user in Canada,

For greater certainty, the foregoing provision does not restrict an Affiliate of the Licensee from
engaging in any business that {s not marketing or selling products and services similar to or
competitive with the Products and Services in Canada on behalf of a Competitor or other
Person, such as the procurement or installation of products and services similar fo or
competitive with the Producls and Services.

The foregoing provision does not restrict an Affiliate of Licensee that is, at the time of signing

this Agreement, in the business of marketing or selling floor covering products and services for
a Competitor from continuing to engage in such business for such Competitor only.
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ARTICLE 21.
CHANGES TO CONCESSION

21.1  Reduction of Designated Channels or Designated Markets

Sears shall have the right to terminate the operation of the Concession in any Designated
Channels and/or Designated Markets without cause, cost, penalty or damages {subject to the
possible cost to Sears of a Store Reduction Commission Adjustment) for any reason
whatsoever, upon providing the Licensee with no less than 120 days written notice.

21.2 Reduction of Deslgnated Stores by Sears

Sears shall have the right to close one or more Licensed Areas in Designated Storas and/or
terminate the operation of the Concession in any Deslgnated Store upon written nofice to
Licensee of no less than 50 days, provided such notice is delivered no earlier than 90 days afier
the Effective Date. Notwithstanding the previous sentence, Sears shall have the right to close
any Licensed Area and terminate the operation of the Concession in a Designated Store on
simple notice If such Deasignated Store is being closed such that Sears is no longer operating a
store at such location. Al direct costs associated with closing a Licensed Area at Sears' request
shall be borne by Sears.

For greater certainty, applicable provisions of Schedules "D", “L" and "K" may apply in the event
the number of Designated Stores is reduced by Sears,

21.3 Reduction of Designated Stores by Licensee

Licensea shall have the right to terminate the operation of the Concesslon in any Designated
Store upon written notice to Sears of ne less than 90 days, provided such notice is delivered no
earller than 90 days after the Effective Date, and provided that the removal of the Concession
from such Designated Store would not bring the total number of Designated Stores befow the
Minimum Number of Designated Stores as set out at Schedule "A". All direct facilities and
leasehold costs associated with closing a Licensed Area at Licensee's request shall be borne by
Licensee,

21.4 Increase of Designated Stores

Sears may offer to Licensee to add one or more Designated Stores to the Concession by
providing written notice to Licensse, provided such notice is delivered no earlier than 90 days
after the Effective Date. Licensee shall have the option to refuse to add such proposed
Designated Store to the Concession by providing notice of such refusal no later than 30 days
after receipt of Sears's notice of the proposed addition.

ARTICLE 22,
ASSIGNMENT AND CHANGE OF CONTROL

221 Assignment by Sears

Licensee acknowledges that Sears may, at its sole discretion, assign, encumber or transfer its
rights under this Agresment.
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22,2 Assignment by Licensee

Licensee acknowledgas that Sears, in granting this license and the rights and interests under
this Agreement, has relied upon, among other things, the character, background, qualifications
and financial ability of Licensee and, where applicable, its partners, officers, directors,
shareholders and managers. Accordingly, this Agreement, Licensee’s rights and interests
hereunder and the assets owned and used by Licensee in connection with the operation of the
Concession shall not be encumbered, sold, assigned or fransferred in whole or in part in any
manner whatsoever without the prior written consent of Sears, which consent may be withheld
at Sears’s sole discretion. Any actual or purported assignment accurring by operation of law or
otherwise without Sears’s prior written consent shall be null and void. For greater certainty,
where Sears provides consent to the assignment of this Agreement, it is understood and agreed
that the assignor shafl immediately upon the effective date of such assignment be required to
meet all Licensee’s obligations under this Agreement, including, without limitation, ail
representations, warranties and covenants, including Financial Covenants.

22.3 Change of Control

Licensee may not undergo a Change of Control except in accordance with this Agreement
(other than that occurring as the result of trading in shares listed upon a recognized stock
exchange where such trading is not for the purpose of acquiring effective control), A Change of
Control in the Licensee shall he deemed fo be an assignment of this Agreement.

22.4 Right of First Offer

Licensee shall not make any offer lo any Person to enter into a transaction that would result in a
Change of Control (or solicit such an offer) unlass such offer Is first made to Sears in writing and
Sears, in its entire discretion, refuses such offer in writing. Sears shall have 21 days from
recelpt from Licensee of such written offer, in sufficient detail so that Sears may fully consider
such offer, to accept such offer. If Licensee does not receive such acceptance within such

21 day period, Licensee shall be free to make such offer to other Persons who are not
Compelitors.

22,5 Right of First Refusal

If Licensee receives a bona fide offer from a Person to enter Into a transaction that would lead
to a Change of Control (whether such offer was solicited or unsolicited) ("Third Party Offer"),
then Licensee shall provide to Sears a copy of such Third Party Offer and Sears shall have the
right, but not the obligation, to enter into a transaction with Licensee on the terms and conditions
as set out in such Third Party Offer. Sears shall have 21 days from receipt from Licensee of
such written Third Party Offer to notify Licensee of Sears's option to enter into such transaction,
If Licensee does not receive notice from Sears of its slaction to enter into such transaction
within such 21 day period and such Third Party Offer did not come from a Competitor, then
Sears shall be deemed to have consented {o Licensee for Licensee to enter into a transaction
on the terms and conditions of the Third Parly Offer. If such transaction is not consummated
within 180 days of Sears's consent or deemed consent thereto, such consent shall be deemed
to be withdrawn, and Licensee shall be required to once again seek Sears's consent to
consummate such transaction, Where Sears has provided consent or is deemed to have
provided consent to Licensee to enter into a Change in Control transaction with a third parly on
the basis of the Third Party Offer, such consent shall be deemed to be Sears's written consent
to the assignment of this Agreement in conjunction with such transaction.
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ARTICLE 23.
DEFAULT AND TERMINATION

23.1 No Fault Termination

During any Renewal Term, Sears shall have the right to terminate this Agreement without cost
or penalty upon wrltten notice to Licensee of no less than one year, provided no such notice
shall be made in a Fiscal Year following a Fiscal Year during which the Guarantes Gross
Revenue for such Fiscal Year was achieved.

23.2 Termination Due to Event of Default

Sears may terminate this Agreemént upon simple notice upon the occurrence of an Event of
Default.

23.3 Events of Default by Licensee

An "Event of Default” under this Agreement occurs upon the occurrence of any one or more of
the following events or circumstances when such event or circumstance is not a resuit of Force
Majeure:

(a) Financial Covenants: Licensee has breached its Financial Covenants and has
faited to remedy such breach within 45 days following receipt of a notice to
remedy such breach;

(b) Material Misrepresentation: (i) Licensee has wilfully provided incomplete, false
or misleading information of a material nature in connection with its application to
be approved as a licensee of Sears, or any representations and warranties
provided by Licensee in this Agreement or in the Asset Transfer Agreement are
false, in any material respect; or (Ii} Licensee has falsified or Intentionally
misrapresented any report or other information furnished to Sears pursuant to
this Agreement {"Material Misrepresentation");

(c) Late or Incomplete Reporting: Licensee has failed fo provide a report to Sears
with all the information required for such report pursuant to this Agreement and
withln the deadline provided for such report in this Agreement, provided Sears-
has first provided Licensee no less than four Business Days' written notice to
remedy such breach and Licensee has failed within such time to remedy such
breach;

(d) Fallure to pay: Licensee has failed 1o pay any amount owing hereunder on the
date or dates appolnted for the payment thereof {provided Sears has given no
less than five Business Days' written notice to Licensee of any such failure and
Licensee has failed within such time to remedy such breach) ("Payment
Default");

(e) Licensee policy infractlon: Licensee has failed to operate the Concession in

accordance with Licensee's policies and processes and such failure has not
been rectified within 15 days following notice by Sears;
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(M

(@)

(h)

(1)

{);

{k)

m

(m)

(n)

Disposition of assets: Licensee has made a sale in bulk of any of its assets,
wherever sltuated (other than a bulk sale made to a transferee permitted under
this Agreement), and such sale was not in the normal course of business;

Change of Control: Licensee has effected or attempted to effect a Change of
Control of Licenses that is not permitied by this Agreement;

Failure to remove employee: Licensee has failed to remove from the operation
of the Concession a Licensee's Reprasentative or employee of Licensee within
five Business Days following a demand by Sears that such Person be removed,
in accordance with this Agreement;

Insurance: Licensee has failed to provide evidence of insurance as required by
this Agreement within 15 days of notice of same being given by Sears to
Licensee;

Involuntary insolvency: a court order has been made for the winding up,
dissolution or liquidation of the Licensee;

Voluntary insolvency: the Licensee has

(i undertaken corporate proceedings for the winding-up, dissolution or
liquidation of the L.icensee; or

(i) lost its corporate charter by expiration, forfelture or otherwise;

Failure to operate Concession: Licensee has without Sears's prior approval
failed to operate and conduct business in a Licensed Area during Normal
Business Hours for more than three consecutive days. The foregoing will not be
considered an Event of Default if Sears has also failed to operate and conduct
business in the Designated Store of such Licensed Area during Normal Business
Hours during such period of time;

Unpermitted use: Without Sears’s prior approval, Licensee has knowingly
permitted a Licensed Area to be used by another Person in breach of this
Agresment;

Abandonment: Except as permitted in this Agreement, Licensee has vacated a
Licensed Area or has abandoned or ceased to operate the Concession in any
Designated Channsl;

Misappropriation: Licensee has misappropriated Sears's assets and or any
funds, including any shortage in or manipulation of any Customer payments,
unless arising from Licensee's employee or Licensee’s Representatives’
dishonesty and provided such employee or Licensee's Representative is
immediately removed from the Licensed Area and any involvement in the
operation of the Concession in any Designated Channels and complste
restitution is made by Licensee to Sears's satisfaction;
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{p}

{r)

(s)

(t)

(u)

(v)

(w)

(x)

()

Breach of Sears Confidential Information; Licensese or any of Licensee's
Representatives has disclosed Sears Confidential Information in breach of Article
18 [Confidential information];

Third-party performance: Without prior approval of Sears, Licensee has
authorized Persons other than its employees to perform any of Licensee’s
obligations under this Agreement;

Disorderly conduct: Licensee has engaged at any time in disorderly conduct
that offends moral values or which constitutes moral turpiiude, all as determined
by Sears in Sears's reasonable discretion;

Employee Obllgations: Licensee has failed fo mest its employment payroll or
engagement obligations in an appropriate and timely manner and has not
rectified such failure within two Business Days of the due date;

Refusal to Co-operate; Licensee has failed or refused to co-operate with Sears
in the performancs of this Agreement;

Other Covenants: Unless agreed to by Sears or permitied under this
Agreement, Licensee has failed to observe or perform any other of the terms,
covenants {whether affirmative or negative) or conditions of this Agreement to be
observed or performed by Licensee, provided Sears has first given Licensee

15 days' written notice of any such failure to perform, and Licensee within such
period has failed to commence diligently and thereafter to proceed diligently and
continuously to cure any such failure to perform;

Minimura Marketing Commitment: Unless agreed to by Sears or permitted
under this Agreement, Licensee has failed to spend the Minimum Marketing
Commitment in accordance with a Marketing Plan for three or more years or
during two consecutive years;

Annual Performance Guaranteas: Licensee has failed to meet an Annual
Performance Guarantee during five or more years or during three consecutive
years,

Annual Service Level Guarantees: Licensee has failed to meet any Annual
Setvice Level Guarantees in any three or more years or for two consecutive
years,

Material Adverse Change: There has been a material adverse change in the
business or operations of the Licensee which materially impacts the Licenseg's
ability to petform its obligations under this Agreement.

23.4 Bankruptcy Event

Each Party has a right to terminate this Agreement upon the occurrence of a Bankruptcy Event.
A "Bankruptcy Event" shall have occurred when, with respect to such Party, there has
oceurred or there exists any of the following events:
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(i)

(ii)

(i)

(iv)

(v)

the Party admits its inability to pay its debts generally as they become
due or otherwise acknowledges its insolvency;

the Party institutes any proceeding or takes any corporate action or
executes any agreement to authorize its participation in or
commencement of any proceeding:

{A)

(8

assigning all or substantially all of its property for the general
benefit of its creditors or seeking to adjudicate it a bankrupt or
insolvent; or

except as part of a good faith reorganization, which is completed
with 90 days of the date initiated seeking liguidation, dissolution,
winding-up, reorganization, arrangement, protection, relief or
composition of it or any of its property or debt or making a
proposal with respect to it under any law relating to bankruptcy,
insolvency, winding-up, reorganization or compromise of debts or
other similar laws {including any application under the Bankruptcy
and Insolvency Act (Canada) or the Companies’ Creditors
Arrangement Act (Canada), or the filing of a notice of intention to
make a proposal under the Bankruptcy and Insolvency Act
{Canada))} or any reorganization, arrangement or compromise of
debt under the laws of ils jurisdiction of incorporation;

any proceeding is commenced against or affecting the Party:

(A)
(B)

(C}

seeking to adjudicate it a bankrupt or insolvent;

seeking liquidation, dissolution, winding-up, reorganization,
arrangement, protection, relief or composition of it or any of its
property or debt or making a proposal with respect to it under any
Applicable Law relating to bankruptcy, insolvency, reorganization
or compromise of debts or other similar laws (including any
reorganization, arrangement or compromise of debt under the
laws of its jurisdiction of incorporation};

seeking appointment of a receiver, trustee, agent, custodian, or
other similar official for it or for any substantial part of its
properiies and assets, and such proceeding is not being contested
in good faith by appropriate proceedings or, if so contested
remains outstanding, undismissed and unstayed more than

60 days from the institution of such first mentioned proceeding;

any creditor privately appointing a receiver, trustee or similar official for
any substantial part of the Party's properiles and assets, and such
appointment is not being contested in good faith and by appropriate
proceedings or, if so contested, such appointment continues for more
than 60 days;

any proceeding or action by a Governmental Authority to take control of
the Party or its assets;
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(v}  any evenl occurs with respect to the Party that, under the Applicable Law
of any jurisdiction, has an analagous effect to any of the events specified
in paragraphs {i) to {v} above;

(viiy  the Party takes any action in furtherance of, or indicating its consent to,
approval of, or acquiescence In, any of the acts or events specified in
paragraphs {i} to {v) above.

ARTICLE 24.
SOFTWARE AND DATA

241 Licensee Software Escrow

Within 90 days following the Effective Date, Licensee will, at its sole cost and expense, deposit
into escrow: (i) all documentation, formulas and software (in source code format) relating fo the
Licensee Software and the processes for ifs application and use; (i) all other documentation
then in existence for the Licensee Software (“Escrow Materials") with such escrow agent as
determined by Sears, acting reasonably ("Escrow Agent") and will enter into an escrow
agreement In a form mutually agreed betwean the parties, acling reascnably (*Escrow
Agreement”). At the eatlier of: (I} an update to any of the Escrow Materials, and (il} fwelve (12}
months from the last deposit of the Escrow Materials, Licensee will, at its sols cost and expense
(inciuding fees payable to the escrow agent), update or add to the Escrow Materials such new,
revised or modified tems then in existence and which have not been previously deposited into
escrow under this Section 24.1 which will then be included in the definition of, and referred to as
"Escrow Materlals™. During the Term, Licensee will make paymenls as may be reasonably
required to maintain the Escrow Materials with the Escrow Agent pursuant to the Escrow
Agreement.

In accordance with the provisions of the Escrow Agreement, the Escrow Materials will be
released to Sears on the occurrence of any of the following:

{i) Licensee notifying the escrow agent in writing to effect a release;

(i) Licensee ceasing all or substantially all business operations except as
permilted under this Agreement;

{iiy  Sears sends a nolice of termination of this Agreement; or

(iv)  the expiry of this Agreement,
24.2  List of Licensee Software
No [ater than 90 days after the end of each Fiscal Year, Licensee will provide to Sears a list of
all then currently used software that is part of the Licensee Software. Where Licensee as part of
the Licensee Software uses any software licensed from third parlles, Licensee will use

reasonable commercial efforts to negoliate with such third parties the ability of Licensee to
assign such software to Sears upon the expiration or termination of this Agreement.
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24.3 Concession Data

Every month during the Term, Licensee will provide to Sears a copy of ail customer data and
other information that Sears would require to operate the Concession with the Licensee
Software upon the termination or expiration of this Agreement (“Concession Data").

tf an arrangement is made whereby Sears has access to Concession Data that is backed up no
less frequently than daily, stored at an external location with a third party, and Sears has
contractual rights to access and receive copies of such Concession Data without interference
from Licensee upon the same conditions as the release conditions that would be required in an
Escrow Agreement, then, for so long as such arrangement is in effect, Licensee shall not be
required to provide to Sears copies of Concession Data in accordance with the previous
paragraph.

ARTICLE 25.
AFTER TERMINATION

251 Surrender
Immediately upon explration or termination of this Agreement, the Licensee shall:

(a) cease use of the Sears Trademark and remove from Licensee's own premises
and/or the Licensed Areas and return to Sears, all signs, work orders, invoices
and related decumentation bearing the Sears Trademark or any other Sears
identification, failing which Sears shall have the right to enter any of Licensee's
premises to do so, at Licensee's sole cost;

(b) return to Sears, or as Sears may direct, all Sears property, including all Sears
Confidential Information, employee identification cards, Sears merchandise,
forms, signing, operating guides, sales and distribution reports;

(c) at the request of Sears, transfer to Sears, or as Sears may direct, all Customer
goods and Customer contracts which are outstanding as at the date of expiry or
termination.

{d) cease {o use all listed telephone and facsimile numbers used for the operation of
the Concession, transfer such numbers to Sears or as Sears may direct, and
notify the telephone company of the transfer. The Licensee hereby appoints
Sears as its true and lawful attomey iIn fact, for it and in its name, place and
stead to execute and deliver any and all documents and instruments as may be
required to transfer such telephone and facsimile numbers to Sears or as Sears
may direct; and

(e) at its sole expense, remove all of the Licensee's inventory, supplies and
Furnishings from the Designated Stores, and the Licensee shall, without delay
and without any expense to Sears whatsoever, repair any damage to the
Licensed Area caused by such removal and surrender the Licensed Area to
Sears in good condition and repair, ordinary wear and tear excepted. The
Licensee acknowledges and agrees that failure by the Licensee to remove its
inventory, supplies and Fumishings, within lthe fourteen (14) days immediately
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following the date of the end of the Term, shall constitute legal abandonmant of
such the Licensee's assets, including without limitation, all the Licansee's
Inventory, supplies and Furnishings and Sears may, at Sears's option, and at the
Licensee's sole cost and risk, dispose of the Licensea's assets including without
limitation all of the Licensee’s inventory, supplies and Furnishings without
payment, cost, penalty or damages owed to the Licensee by Sears.

25.2 Withholding of Remittance

Upon expiration or termination of this Agreemant Licensee agrees that Sears may withhold any
monies due and owing to Licensee, including but not limited to monies owing from Sears to
Licensee from any outstanding settlement of Licensee's sales to Customers made on Sears
cradit plans, for a period of one hundred and eighty (180) days from the said termination or
expiry date, in order to ensure the fulfiliment of any reasonable adjustments to Customers by
Sears. Such adjustments will be detailed by Sears and will be deducted from monies owing to
Licensee. A final settlement will be made to Licensee within twelve {12) business days of the
expiration of the one hundred and eighty (180} day withholding period.

25.3 Disengagement Costs

Licensee acknowledges and agrees that Sears shall not have any liability to Licensee for any
disengagement or termination costs. Without limiting the generality of the foregoing, Licensee
shall assume, to the complete exoneration of Sears, all costs and expenses relating to legal,
administration, overhead, employees’ wages, engagement costs and all other costs relating to
severance, pensions, employment insurance, employment contracts and contractor
engagement contracts and Licensee shall indemnify and hold Sears harmless from any and all
claims, actions arising therefrom and all costs and expenses connected therewith,

25.4 Licensed Area Restoration Costs

Notwithstanding anything to the contrary in this Agreement, Licensee acknowledges and agrees
that if the operation of the Concession in a Licensed Area in a Designated Store is terminated,
vacated or abandoned by Licensee or temminated by Sears for cause, Licensee shall pay to

Sears the costs reasonably incurred by Sears {o restore the premises to thelr original broom-
swept condition.

25.5 Protected Asset Values

The applicable provisions of Schedule "L" shall apply in the event of expiration or termination of
this Agreement.

25,6 Option to Transfer Assets
in this section 25.6:;

(a) "Transferable Asseats" means tha Working Inventory, Furniture and Equipment,
and Work-in-Progress;

(b) "Working Inventory" means new inventory pertaining to the Concession which
is sfill in the original packaging, saleable at market margins and is not distressed
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or otherwise incomplete, reconditioned, altered, damaged, defective, non-
functional, discontinued or obsolete;

(c) "Furniture and Equipment" means all assets used in the Concession and
located in Licensed Areas or other premises used by Licensee in the operation of
the Concession, including office supplies and similar materials of Licensee used
in the Concession containing Sears Trademarks;

{d) "Work-in-Progress” means all liabilities, whether known or unknown, including,
without limitation, all obligations and other labilities, whether absolute, accrued,
contingent, fixed or otherwise, or whether due or to become due, of Licensee
related to agreements with customers of the Concession entered into prior to the
end of Term for Products and Services not yet delivered; and

{e} "Customer Deposits” means deposits received by Licensee from counterparties
to contracts with customers of the Cencession that form the basis for the Work-
in-Progress.

in addition to options available to Sears to purchase Furnishings or leasehold improvements
pursuant to section 25.5, upon expiration or termination of this Agreement for any reason
whatscever, Sears shall have the right, but not the obligation, such right to be exercised by
notice in writing ("Purchase Optiocn Notica") delivered to the Licensee no later than 30 days after
such date of expiration or termination, as the case may be, to purchase from the Licensee all or
any portion of the Transferabie Assets.

The purchase price shall be determined as follows:

(a) for all Working Inventory, Sears shall pay an amount equal to the cost {less
freight or other shipping charges) therecf to the Licensee;

{b) for each item of Furniture and Equipment, Sears shall pay an amount equal to
the net depreciated book value of each such asset. in caiculating "net
depreciated book value®, all assets shall be deemed to have been depraciated at
the greater of (A) the depreciation as shown In the Licensee's books and records;
or (B) the maximum amount of depreciation allowed in accordance with the
provisions of the Income Tax Act (Canada);

(c) for all Work-in-Progress, Sears shall pay an amount equal to 5.532% of the total
face value {not including Sales Taxes) of the Customer contracts that are the
subject of the Work-in-Progress; and

(d) for all Customer Deposits, Sears shall pay an amount equal to the value of the
Customer Deposits.

In no event shall any amount be payable under this section 25.6 for "goodwill" or "going concern
value".

No later than 5 days following receipt by Licensee of the Purchase Option Notice, Licensee shall
provide to Sears the information required to determine the purchase price. After receipt of such
information, Sears shali deliver to the Licensee a statement prepared by Sears’s accountants
selting forth the basis upon which the purchase price has been calculated. Unless disputed in
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good faith, such statement shall be conclusive and binding upon all Parties. The purchase price
shall be paid in immediately available funds no later than the later of: (i) closing; {ii} resolution
of any dispute; and (i) thirty (30) days after receipt by the Licensee of the Purchase Option
Notice.

Closing of the transaction shall take place no later than 10 days after delivery of the Purchase
Option Notice, at which time the Licenses shall: (i) deliver all documents and instruments
necessary to transfer good and merchantable title to the assets purchased, to Sears or ils
nominee, free and clear of all liens and encumbrances and (i) transfer or assign to Sears, or its
nominee, all licenses or permits, utilized by the Licensee in the conduct of the Concession
which may be assigned or transferred. The Licensee shall, prior to ¢closing, comply with any
applicable butk sales legislation. Sears shall have the right to set off against and reduce the
purchase price by any and all amounts owed by the Licensee to Sears or any of its affiliates.

25,7 Option to Assign Contracts

Upon expiration or termination of this Agreement for any reason whatsoever, Sears shall have
the right, but not the obligation, such right to be exercised by notice in writing delivered to the
Licensee no later than 30 days after such date of expiration or termination, as the case may be,
to assume from the Licensee all or any of the contracts used by the Licensee to operate the
Concession, including with suppliers and contractors ("Transferable Contracts"). Licensee
shall make commerclally reasonable efforts to assign the Transferable Contracts to Sears,

25.8 Licensee Work-in-Progress Put Option

i, effective on the last day of the Term, Licensee terminates 75% or more of the Concession
Employees who were Concession Employees one month prior to the iast day of the Term, then
Licensee has the option, in its full discretion to be exercised by notice given In writing delivered
to Sears no later than, in the event of explration, 30 days prior to such date of explration or, in
the event of termination, two days after such date of termination, to require Sears, for the
purchase price established In accordance with section 25.6:

{a) to assume all Work-in-Progress and Customer contracts that are the subject of
the Work-in-Progress and to purchase Customer Deposits; and

{b}  to purchase Working Inventory related to the Work-in-Progress.

if Licenses does not termirate 76% or more of the Concession Employees who were
Concession Employees one month prior to the last day of the Term, Sears will pay Licensee a
bonus of $5 million.

25.9 Post-Termination Transfer Further Assurances

Each of the Parties will promptly do, make, execute or deliver, or cause to be done, made,
executed or delivered, all such further acts, documents and things as the other Party hereto
may reasonably require from time to time for the purpose of giving effect to the transfer of
assets and assignment and assumption of contracts made pursuant to sections 25.5, 25.6, 25,7
and 25.8 (collectively, the “Post-Termination Transfer”) and will use commercially reasonable
afforts and take all such steps as may be reasonably within its power to implement to their full
extent the provisions of this Agreement with respect to the Post-Termination Transfer.
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Licensee for itself and its successors and assigns hereby covenants and agrees that, at any
time and from time to time forthwith upon the written request of Sears, Licensee will do,
execute, acknowledge and deliver or cause to be done, executed, acknowledged and delivered,
each and all of such further acts, deeds, assignments, transfers, conveyances, powers of
attorney and assurances as may reasonably be required by Sears in order to assign, transfer,
set over, convey, assure and confirm unto and vest in Sears, its successors and assigns, good
and valid title fo the assets sold, conveyed, transferred and delivered pursuant to the Post-
Termination Transfer free and clear of all liens except for permitted liens.

Licensee hereby constitutes and appoints Sears and its successors and assigns Licensee's true
and lawful attorney and attorneys, with full power of substitution, in Licensee’s name and stead,
by and on behalf of, and for the benefit of, Sears and its successors and assigns to demand and
receive any and all of the assets so transferred, and to give receipts and releases for and in
respect of the same, and any part thereof, and from time to time to institute and prosecute, at
the expenses, and for the benefit of, Sears and ifs successors and assigns any and all
proceedings at law, in equity or otherwise, which Sears or it successors and assigns may deem
proper for the collection or reduction to possession of any of the transferréd assets or for the
collection and enforcement of any clalm or right of any kind hereby sold, conveyed, assigned,
transferred and delivered, and to do all acts and things in relation to the transferred assets
which Sears or its successors and assigns shall deemed desirable. Licensee hereby declares
that the foregoing powers are coupled with an interest and are and shall be irrevocable by
Licensee in any manner or for any reason whatsoever.

Nothing contained herein, express or implied, Is intended or shall be construed to confer upon,
or give to, any Person other than Sears and its successors and assigns any remedy, claim
under or by reason of this Agreement or any agreements, terms, covenants or conditions
hereof, and all agreements, terms, covenants and conditions contained herein shall be for the
sole and exclusive benefit of Sears and its successors and assigns.

25,10 Transition Assistance

Following the expiration or termination of this Agreement for any reason whatsocever, Licensee
shall, at Licensee's expense, in good faith cooperate with and provide such assistance to Sears
and/or such third parfies as designated by Sears, as reasonably requested by Sears or such
third parties, to allow the Concession to be operated by Sears or by any third party as
designated by Sears, with minimal disruption to the Concession and the Customers, Withoul
limiting the generality of the foregoing, such assistance shall include, without limitation,
provision of information on Customers and suppliers, access to Licensee Software, Concession
Data and other computer software and databases containing such information, work-in-progress
{for customers as well as internal marketing and other planning), integration and/or transfer of
computer systems, software and data. Licensee shall make available sufficlent competent
personnel to help with such transition assistance. The assistance contemplated by this section
24.11 will be provided for one year or such cther perliod of time as reasonably requested by
Sears and agreed by Licensee,

25.41 Option to Acquire Scoftware License
Upon expiration or termination of this Agreement for any reason whatsoever, Sears shalf have
the right, but not the obligation, such right to be exercised by notice In writing delivered to the

Licensee no [ater than 30 days after such date of expiration or termination, as the case may be,
to a perpetual non-exclusive license to use any Licensee Software, at a cost per month no
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greater than one-tenth of one percent of Licensee's Net Sales during the last Fiscal Year of the
Term, until such time as Sears nofifies Licensea that it no longer requires such license.

25,12 Concession Data

Immediately upon the expiration or termination of this Agreement, Licensee will provide to Sears
electronic records in a format requested by Sears for all Concession data and other data
required by Sears to operate the Concession.

25,13 Licensee Non-Competition After Termination

if, effective on the last day of the Term, Licensee terminates 75% or more of the Concesslon
Employees who were Concession Employees one manth prior to the last day of the Term, then
the following shall apply:

The Licensee agrees that, for a one year period following the end of the Term, it will not, without
the prior written consent of Sears, either individually or in partnership or jointly or In conjunction
with any Person, firm, association, syndicate or corporation, as principal, agent, shareholder or
in any manner whatsoever, carry on or be engaged in or he concerned with or interested in or
advise, lend money to, guarantee the debts or obligations of or permit its name or any part
thereof to be used or employed in any business which s the same or similar to or competitive
with any aspect of the business of marketing and selling products and services similar to or
competitive with the Products and Services in Canada.

The Licensee agrees that, for a one year period after the end of the Term, no Affiliate of
Licensee shall, without prior written consent of Sears, either individually or in partnership or
jointly or in conjunction with any Person, firm, association, syndicate or corporation, as principal,
agent, shareholder or in any manner whatsoever, carry on ar be engaged in or be concerned
with or interested In or advise, lend maney to, guarantee the debts or obligations of or permit its
name or any part thereof to be used or employed in any business of marketing or selling
products and services similar to or competitive with the Products and Services to an ultimate
end user in Canada.

For greater certainty, the foregoing provision doss not restrict an Affiliate of the Licensee from
engaging in any business that is not marketing or selling products and services similar to or
competitive with the Products and Services in Canada on behalf of a Competitor or other
Person, such as the procurement or installation of products and services similar to or
competitive with the Products and Services,

The foregoing provision does not restrict an Affiliate of Licensee that is, at the time of signing
this Agreement, in the business of marketing or selling floor covering products and services for
a Competltor from continuing to engage in such business for such Competitor only.

If, effective on the fast day of the Term, Licensee does not terminate 75% or more of the
Concession Employees who were Concession Employees one month prior to the last day of the
Term, then there are no restrictions on competition by the Licensee or an Affiliate of Licensee
after the end of the Term.
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25.14 Non-Solicitation of Customers

Except as set out in this Agreement or as otherwise agreed by Sears, Licensee shall not during
the six month period following the end of the Term, directly or indirectly, use Sears Customer
Lists or interfere with or endeavour to entice away from Sears any Sears customers.

25.15 Non-Solicitation of Employees by Sears

Except as set out in this Agreement or as otherwise agreed by Licensee, Sears shall not,
directly or indirectly through another Person, withouf consent of Licensee, during the six month
period following the end of the Term, induce, recruit, solicit or cause, or attempt to induce,
recruit, solicit or cause any employee or independent contractor of Licensee or an Affiliate of
Licensee to leave the employ of or engagement with Licensee or such Affiliate, A general
advertisement contained in a newspaper or other medium and not targeted at Licensee's
employees or contractors will not be prohibited by this section 25.15. Notwithstanding the
foregoing, Sears may, following an Event of Default that is continuing, a Licensee Bankruptcy
Event or after expiry or termination of this Agreement, provide notice to Licenses that it seeks
non-application of this provision. In such event, this provision shall not apply for a period
beginning, as the ¢ase may be, on the date of receipt of notice of such continuing Event of
Defaul, on the first day of such Licensee Bankruptcy Event, or on the day of expiry or the
effective date of termination, and ending no later than 30 days after the end of the Term.

25,16 Non-Sclicitation of Employees by Licensee

Except as set out In this Agreement or as otherwise agreed by Sears, Licensee shall not,
directly or indirectly through another Person, without consent of Sears, during the six month
period following the end of the Term, induce, recruit, solicit or cause, cr attempt to induce,
recruit, solicit or cause any employee or independent contractor of Sears or an Affiliate of Sears
to leave the employ of or engagement with Sears or such Affiliate. A general advertisement
contained in a newspaper or other medium and not targeted at Sears's employees or
contractors will not be prohibited by this section 25.18.

25.17 Sears Business After the Term

After expiration or termination of this Agreement in accordance with the terrns herein, it is
agreed that Licensee shall not have any right ar interest in future contracts entered into by
Sears relating 1o the subject matter of this Agreement or in the operation by Sears or a licensee
of Sears of any business which is the same or similar to that contemplated by this Agreement
and it is further agreed that Sears may, without incurring any liability to Licensee:

(a) enter into an agreement with any Person for the operation of a concession that is
the same or similar to the Concession and/or the procurement, presentation,
merchandising, marketing and/or sale of products and services that are the same
as or similar to the Products and Services;

(b) directly procure, present, market and/for sell products and services that are the
same as or similar to the Products and Services; or

{c) completely terminate the operation of the Concession and/or the procurement,
presentation, merchandising, marketing and/or sale of the Products and
Services.
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ARTICLE 26.
REPRESENTATIONS, WARRANTIES AND COVENANTS

26.1 Representations and Warranties of Licensee

Licensee hereby represents and warrants as follows and acknowledges that, despite any
independent searches or Investigations that may be underiaken by or on behalf of Sears and
despite any information or document provided to Sears, Sears is relying upon the accuracy of
each of such representations and warranties in connection with this Agreement:

(a)

(e}

(d)

(e)

Corporate Status: Licensee is a corporation duly incorporated and validly
subsisting under the laws of Canada, with the requisite power and authority to
enter into this Agreement with Sears in the manner contemplated herein and to
perform all of its obligations under this Agreement,

Due Authorization: The execution and delivery of and performance by Licensee
of this Agreement and the consummation of the transactions contemplated by
this Agreement have been duly authorized by all necessary action on the part of
Licensee.

No Contravention: The execution and delivery of and performance by Licensee
of this Agreement:

{i) does not and will not (or would not with the giving of notice, the lapse of
time or the happening of any cther event or condition) constitute or result
in a violation or breach of, or conflict with, or allow any other Person to
exercise any rights under, any of the terms or provisicns of its constating
documenits;

(i) does not and will not {or would not with the giving of notice, the lapse of
time or the happening or any other event or condition) constitute or result
in a breach or viclation of, or conflict with or allow any other Person to
exercise any rights under, any of the terms or provisions of any contracts
or instruments to which it is a Party; and

(iiy  does not and will not result in the violation of any law.

Enforceability of Obligations: This Agreement has been duly executed and
delivered by Licensee and constitutes legal, valid and binding agreements of
Licensee enforceable against it in accordance with their respective terms subject
only to any limitation under Applicable Laws.

Litlgation: There are no actions, sults, appeals, claims, applications,
investigations, orders, proceedings, grievances, arbitrations or alternative dispute
resolution processes in progress, pending, or to License's knowledge, threatened
against Licensee, which prohibits, restricts or seeks to enjoin the transactions
contemplated by this Agreement.
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26.2 Representations and Warranties of Sears

Sears hereby represents and warrants as follows and acknowledges that, despite any
independent searches or investigations that may be undertaken by or on behalf of Licensee and
despite any information or document provided to Licensee, Licensee is relying upon the
accuracy of each of such representations and warranties in connection with this Agreement:

(a) Corporate Status: Sears Is a corporation duly incorporated and validly
subsisting under the laws of Canada, with the requisite power and authority to
enter into this Agreement with Licensee in the manner contemplated herein and
to perform all of its obligations under this Agreement.

{b) Due Authorization: The execution and delivery of and performance by Sears of
this Agreement and the consummation of the transactions contemplated by this
Agreement have been duly authorized by all necessary action on the part of
Sears, including any approval necessary from Sears Roebuck and Co., and has
the right to grant the rights under the License, including the right to use the Sears
Trademark,

(c) No Contravention: The execution and delivery of and performance by Sears of
this Agreement:

(i) does not and will not (or would not with the giving of notice, the lapse of
time or the happening of any other event or condition) constitute or result
in a violation or breach of, or conflict with, or allow any other Person to
exercise any rights under, any of the terms or provisions of its constating
documents;

{ii) does not and will not (or would not with the giving of notice, the lapse of
time or the happening or any other event or condition) constitute or resuit
in a breach or violation of, or confiict with or allow any other Parson to
exercise any rights under, any of the terms or provisions of any contracts
or instruments to which It is a Party; and

(i) does not and will not result in the violatlon of any law.

(d) Enforceability of Obligations: This Agreement has been duly executed and
delivered by Sears and constitutes legal, valid and binding agreements of Sears
enforceable against it in accordance with their respective terms subject only to
any limitation under Applicable Laws.

(e} Litigation: There are no actions, suits, appeals, claims, applications,
investigations, orders, proceedings, grievances, arbitrations or alternative dispute
resolution processes in progress, pending, or to License's knowledge, threatened
against Sears, which prohibits, restricts or seeks to enjoin the transactions
contemplated by this Agreement.

26.3 Nature and Survival

All representations, warranties and covenants contained in this Agreement on the part of each
of the Parties survive the Term of this Agreement.
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ARTICLE 27.
CONDITIONS PRECEDENT

27.1 Conditions Precedent

This Agreement shall not be effective unless and until the following conditions shall have been
met:

a) Closing (as defined in the Asset Transfer Agreement) of the Asset Transfer Agreement
has occurred;

b) Unless waived by Sears, the security agreement referred to in Section 13.2. shall have
heen executed and delivered;

¢) Unless waived by Sears, the non-Interferance agreement referred to in Section 13.4
shall have been executed and delivered; and

d) Unless waived by Sears, the Option Agreement between the parties, dated of even date
herewith, shall have been executed and delivered and the form of Shareholders
Agreement, as defined therein, shall have been agreed to,

ARTICLE 28.
GENERAL MATTERS

281 Enurement

This.Agreement shall be binding upon and enure to the benefit of Licensee and its successors
and permitted assigns d@nd shall be binding upon and enure to the henefit of Sears and its
successors and assigns.

28.2 Notices

Any nofice, consent, approvals, statements, authorizations, documents or other communications
{collectively "Notices") required or permitted to be given under this Agreement shall be in
writing and shall be hand-delivered personally, or mailed by registered mail, postage prepaid or
by facsimile transmission or other means of electronic communication as hereinafter provided.
Any such Notice or other communication, if mailed by prepaid first-class mail at any time other
than during a general discontinuance of postal service due to strike, lockout or otherwise, shall
be deemed to have been recelved on the fifth (5th) Business Day afier the post-marked date
thereof, or if sent by facsimile or other means of electronic communication, shall be deemed to
have been received on the Business Day following the sending, or.if delivered by hand shall be
deemed to have baen received at the time It is delivered to the applicable address noted below
gither to the individual designated below or to an individual at such address having apparent
authority to accept deliveries on behalf of the addressee. Notice of change of address shall also
be governed by this section. In the event of a general discontinuance of postal service due to
strike, lock-out or otherwise, Notices or other communications shall be delivered by hand or sent
by facsimile or other means of electronic communication and shall be deemed to have been
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received in accordance with this section. Notices and other communications shall be addressed
as follows:

if to Sears:
Sears Canada Inc.
290 Yonge Street, suite 700
Toronto, Ontario M5B 2C3

Attention: Vice-President, Specialty Services
Facsimile number: (416) 241-4855

With a Copy to:
Sears Canada Inc.
290 Yonge Street, suite 700
Toronto, Ontario M5B 2C3

Attention: General Counsel
Facsimlle number; (416) 941-2321

if to the Licensee:
SHS Services Management Inc.
245, 1209 -59 Avenue SE
Calgary, AB
T2H 2P6

Attention: President
Facsimile number:  (403) 255-2839

28.3 Time of Essence

Each of the Parties acknowledge and agres that time shall be of the essence for the purposes
of this Agreement.

28.4 Failure to Give Notice

Failure by a Party to give notice of or otherwise object to any default, failure or breach under this
Agreement by the other Party, or any waiver of the same by a Party, shall not affect or impair
such Parly's rights in respect of continuous or subsequent default, failure or breach, nor shall
any delay or omission by a Party in exercising or failing to exercise any right arising from any
default, failure or breach hereunder, affect or impair such Party's rights in respect of the same or
any other default, failure or breach,

28.5 Independent Contractor

Itis intended that L.icensee shall operate in the capacity of an independent contractor, and that
nothing contained in or done pursuant to this Agreement is to be construed as creating a
partnership, agency or joint venture between or among the Parties and no Parly shall become
bound by any conduci, representation, act or omission of the other Party other than as specified
In this Agreement. Licensee shalt not do any act or make any statement that may imply that
Sears in any manner owns, controls, operates or is a franchisor for the operation of the
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Concession. The Parties acknowledge and agree that this Agreement is not a franchise
agreement and does not allow Sears to exert ongoing operational controls over the operalions
of the Licensee.

28.6 Not a Lease

This Agreement is not intended to be a lease under the laws of Canada or any province,
territory or municipality within Canada. This Agreement is not Intended to create, nor does It
create, and shall not be construed to create, a fandlord-tenant relationship.

28.7 Independent Legal Advice

Licensea acknowledges that Sears has advised Licensee that prior to the execution by Licensee
of this Agreement, Licensee has the right to obtain Indspendent legal advice.

28.8 Further Assurances

Subject to specific terms and conditions of this Agreement, each of the Parties shall promptly
do, make, execute or deliver, or cause to be done, made, exacuted or delivered, all such further
acts, documents, instruments and things as the other Party hereto may reasonably require and
as are commercially reasonable from time to time for the purpose of giving effect to this
Agreement and shall use commaercially reasonable efforts and take all such steps as may be
commercially reasonable and within its power to effectively carry out or better evidence or
perfect or implement the full intent and meaning of this Agreement. Each Party will exercise its
rights and perform its obligations under this Agreement and the other Relevant Agreement in
good faith and in accordance with the Governing Principles.

28.9 Approvals and Consents
Any approvals or consents required to be obtained pursuant to this Agreement shall be in
writing and may be withheld by either Parly in such Party's entire discretion unless otherwise
expressly provided for in this Agreement,

28.10 Announcements

Except as may be required by Applicable Law, Licensee shall not issue any publicity or press
release regarding this Agreement, or the operation of the Concession contemplated hereunder
without oblaining Sears’s prior written approval, which approval may be arbitrarily withheld.

28.11 Currency

Except where otherwise expressly provided, all amounts in this Agreement, are stated and shall
be paid in Canadian currency.

28,12 Invalidity of Provisions

Each of the provislons contained in this Agresment is distinct and severable and a declaration of
invalidity or unenforceability in respect of any such provision or part thereof by a court of
competent jurisdiction shail not affect the legality, validity or enforceabitity of any other provision,
each of which will remain in full force and effect. To the extent permlited by Applicahle Law, the
Partles walve any provislon of law which renders any provision of this Agreement illegal, invalid

82




or unenforceable in any respect. The Parlies shall engage in good faith negotiations to replace
any provision which is declared illegal, invalid or unenforceable with a legal, valid and
enforceable provision, the economic effect of which comes as close as paossible to that of the
lliegal, invalid or unenforceable provision which It replaces.

28.13 Entire Agreement

This Agreement, including all Schedules attached hereto, constitutes the entire agreement
between the Parties pertaining to the subject matter of the Agreement, There are no
representations {including negligent misrepresentations), warranties or conditions (including any
that may ba implied by statute}, and there are no promises, covenants or agreements (including
coliateral contracts) in connaction with such subject matter except as specifically set forth or
referred to in this Agreement,

No reliance Is placed by any Party to this Agreement on any representation {including negligent
misrepresentation}, warranty, promise, covenant, agreement, oplnion, advice or assertion of fact
made either prior to, contemporaneous with, or after entering into this Agreement, or any
amendment or supptement thereto, by any Parly to this Agreement or its directors, officers,
employees or agents, to any other Party to this Agreement or its directors, officers, employees
or agents, except to the extent that the same has been reduced fo writing and included as a
term of this Agreement, and none of the Parties to this Agreement has been induced to enter
into this Agreement or any amendment or supplement by reason of any such representation
{including negligent misrepresentations), warranty, promise, covenant, agreement, opinion,
advice or assertion of fact. Accordingly, there shall be no liability, either in tort (inciuding
negligence or negligent misrepresentation) or in contract, assessed in relatlon to any such
representation (including negligent misrepresentation) warranty, promise, covenant, agreement,
opinion, advice or assertion of fact, except to the axtent contemplated above.

28.14 Survival

The expiry or other termination of this Agreement shall not relieve any Party from its obligations
which survive the termination of this Agreement, including the obligation to pay any amount due
hereunder and the obligations and provisions of sections.

28.15 No Representations

Each Party acknowledges and confirms that no promises or representations whatsoever have
been made to such Party, as to the potential amount of business, revenue, profit or otherwise,
gither Party can expect at any time during the Term.

28,16 Waiver, Amendment

Except as expressly provided in this Agreement, no amendment or waiver of this Agreement
shall be binding unless exacuted in writing (i) by the Parties, in the case of any amendment, ar
(i) by the Party to be bound, in the case of a waiver. No walver of any provision of this
Agresment shall constitute a waiver of any other provision nor shall any waiver of any provision
of this Agreement constitute a cantinuing waiver unless otherwise expressly provided.
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28.17 Governing Law

This Agreement shall be governed by and construed and interpreted in accordance with, the
laws of the Province of Ontario and the laws of Canada applicable therein. The Parties heraby
irrevocably and unconditionally attorn to the exclusive jurisdiction of the courts of the Province of
Ontaric and ali courts competent to hear appeals therefrom.

28.18 Applicable Law

Notwithstanding anything to the contrary, neither Party is required o do or refrain from doing
anything under this Agreement which such Party is prohibited from doing by Applicable L.aw and
such Party will not be in default of this Agreement for doing or not doing such thing as
applicable.

28.19 Cumulative Remedies

it is agreed that no remedies available to a Party other this Agreement or under Applicable Law
Is distinct, separate and cumulative and no one of them whether or not exercised by a Party
shall be deemed to exclude any other rights or remedies available to a Party in this Agresment,
by Applicable Law or equity.

28.20 Injunctive Relief
The Partles agree that if the non-competition, non-solicitation or confidentiality obligations
provided for in this Agreement are breached, the Party seeking remedy shall be entitled to
specific performance or injunctive relief by a court to remedy such breach, in addition to any
other remedies avallable to it.

28.21 Counterparts/Facsimile
This Agreement may be executed and delivered in any number of counterparts, by facsimile of
other means of electronic communication, each of which when executed and delivered is an
original but all of which taken together constitule one and the same instrument.

28,22 Language

[tis the express wish of the Parties that this Agreement and any related documents be drawn up
and executed in English. i est ia volonté expresse des partles que celte convention et tous les
documents s'y rattachant solent rédigés en anglais.

[Signatures follow]
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IN WITNESS WHEREOF the Parties have exacuted this Agreement this 20" day of December,
2012

SEARS CANADA INC.

By:

(! have authorily to bind the Corporation)

Name: Peter Kalen

Title: Executive Vice-President,
Financial and Home Services, Direct and
Marketing

By:

{1 have authorily to bhind the Corporation)

Name: Terri Lowe
Title: Vice-President, Home Services

SHS SERVICES MANAGEMENT ING.

By:

{! have authorify to bind the Corporation)

Name:
Title:

By:

{I have authoriy to bind the Corporalion}

Name:
Titla:
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IN WITNESS WHEREOF the Parties have executed this Agreement this 20" day of December,
2012

SEARS CANADA INC.

L

o (/)

{! have authorily to bind the Corporation)

Name: Peter Kalen

Title: Executive Vice-President,
Financial and Hame Services, Direct and
Marketing

By:

{1 I;ave authority to bind the Corporation)

Name: Terri Lowe
Title; Vice-President, Home Services

SHS SERVICES MANAGEMENT INC.

By

{1 have authorily to bind the Corporation)

Name:
Title:

By

{I have authorily to bind the Corporation)

Name:
Title:




IN WITNESS WHEREOF the Parties have executed this Agreement this 20" day of December,
2012

SEARS CANADA INC.

By:

(I have authorily fo bind the Corporation)

Name: Peter Kalen
Title: Executive Vice-President,
Financlal and Home Services, Direct and

Marketing ,

By:

(1 have authorily to bind the Corparation)

Name: Terri Lowe
Title: Vice-President, Home Services

SHS SERVICES MANAGEMENT INC,

By:

{1 have authorily to bind the Corporation)

Name:
Title:

By:

{l have authority to bind the Carporation)

Name:
Title:




IN WITNESS WHEREQF the Parties have executed this Agreement this 20" day of December,
2012

SEARS CANADA INC.

By:

(I have authority {o bind the Corporation)

Name: Peter Kalen

Title: Executive Vice-President,
Financial and Horne Services, Direcl and
Marketing

By:

(1 have authority to bind the Corporation)

Name: Terri Lowe
Title: Vice-President, Home Services

SHS SERVICES MANAGEMENT INC.

(I havé authorily to bind the Corpbﬁfyn)

Nare: \
Titld:

[

B

y:
(1 hav& authorily to bind the Corporation)

Name:
Title:
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This is Exhibit “C” referred to in the
Affidavit of Daniel Westreich
Sworn before me, this _/

day of January, 2014.

Cvmdlolihiz

A Commissioner, Etc.

Sam Golder,

a Commissioner, etc., Province of
Ontario, while a Student-at-Law.
Expires August 26, 2016.




Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF SHS SERVICES MANAGEMENT
INC./ GESTION DES SERVICES SHS INC. AND SHS SERVICES LIMITED
PARTNERSHIP ’ :

AND IN THE MATTER OF AN APPLICATION UNDER SECTiON 243 OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.8.C. 1985, ¢. B-3, AS AMENDED, AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990, ¢. C.43, AS AMENDED

AFFIDAVIT OF DANIEL WESTREICH
(Sworn December 13, 2013)

I, Daniel Westreich, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY:

1. I am the Divisional Vice-President, Central Administration & Senior Corporate Counsel
for Sears Canada Inc. (“Sears™) and, as such, have knowledge of the matters to which I
hereinafter despose, save and except where my knowledge is based on information and belief

and where so stated I verily believe same to be true.

2. I have reviewed the affidavit of Michael Clements sworn. on December 12, 2013, Sears
denies that there were any inaccurate representations made to SHS Services Management Inc. or
SHS Services Limited Partnership (collectively, “SHS”).

3. In fact, on September 30, 2013, SHS signed a Release and Acknowledgement Agreement
(the “Release™) releasing all claims against Sears, and acknowledging that it fully understood the
terms of the Release, was afforded an opportunity to have the Release reviewed by lawyers and
any other party SHS wished, and entered into the Release of its own accord and without duress
or coercion. A true copy of the Release is atté.ched hereto as “Exhibit “A”.

00793-2089 16362428.1
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4, I swear this affidavit in reply to the affidavit of Michael Clements and for no other
improper purpose.

SWORN before me at the City of Toronto,
in the Province of Ontario, this 13th day of

December, 2013.
SWAHEC}-’-Z‘ ST(OQN‘HH’&) ’2 )
= VAN =2

/’ﬁ
A'Com taking affidavits, .  Baniel Westreich
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This is Exhibit “A” referred to in the
affidavit of Daniel Westreich

sworn before me, this 13th

day of December, 2013

—

A Commissioner, Etc,




RELEASE AND ACKNOWLEDGMENT AGREEMENT

THIS RELEASE AND ACKNOWLEDGMENT AGREEMENT (the “Release” or the
“Agreemeni™) is made as of September 30, 2013,

BY:
SHS SERVICES MANAGEMENT INC. (“SHS GP™) and SHS-SERVICES
MANAGEMENT LIMITED PARTNERSHIP (“SHS LP™)
(coflectively, the “SHS Parties” and each, a “SHS Party™).
IN FAVOUR OF:
SEARS CANADA INC. (“Sears™)
RECITALS

WHEREAS reference is made to the Sears Branded Concession Agreement dated as of
December 20, 2012 and effective as of March 2, 2013, between SHS GP and Sears (as amended or
otherwise modified 1o the date hereof, the “Concession Agreement™), which together with all security
agreements, documents and instruments at any time executed or delivered in connection with or related to
the Concession Agreement are referred to in this Agreement as the “Concession Documents™;

AND WHEREAS reference is made to the Asset Transfer Agreement dated as of
December 20, 2012, between SHS GP and Sears (as amended or otherwise mogified to the date hereof,
the “Transfer Agreement™), which together with all security agreements, docurnents and instruments at
any time executed or delivered in connection with or related to the Transfer Agreement, each as amended
or otherwise modified to the date hereof, are referred to in this Agreement as the “Transfer Documents™;

AND WHEREAS Sears and SHS GP also entered into the following agraements:

(a) Option Agreement between SHS GP and Sears dated December 20, 2012 as
amended or otherwise modified to the date hereof;

t2)) Transition Services Agreement between SHS GP and Sears dated February 28,
2013 as amended or otherwise modified to the date hereof;

(¢} . Sublease.between Sears.and SHS GP dated March 2, 2013 as_amended or

otherwise modified to the date hereof:

(dy  Sublease between Sears and SHS GP dated May 1, 2013 as amended or otherwise
modified to the date hereof:

(e) Sublease between Sears and SHS GP dated September 1, 2013 as amended or
otherwise modified to the date hergof]

N Postponement Agreement among Sears, Alaris Income Growth Fund Partnership,
SHS GP, SHS LP and Installation Services Org. Ltd, dated February 25, 2013 as
amended or otherwise modified to the date hereof; and
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{g) Sears Card Merchant Agreement between SHS Services Management Inc. and
Sears Canada Inc. dated January 29, 2013 as amended or otherwise modified to
the date hereof,

which together with all security agreements, documents and instruments at any time executed or
delivered in connection with or related to such agreements are referred to in this Agreement as
the “Additional Documents™;

AND WHEREAS on ar about March 2, 2013, 8HS GP transferred all of its benpeficial
interest in and to its assets (including, without limitation, an assignment of its rights as party to the
Concession Documents and the Transfer Documenis) {the “Transfer”) to SHS LP and SHS LP became &
party to the Concession Documents and the Transfer Documents as the assignee of SHS GP;

AND WHEREAS reference is made to the Loan Agreement dated as of March 2, 2013,
between SHS GP, as borrower, and Sears, as lender, pursuant to which Sears provided a loan to SHS GP
in the principal amouni of Cdn. $5,676,525.80 (as amended or otherwise modified to the date hereof, the
*VTB Loan Agreement™), which together with all security agreements, documents and Instruments at
any fime executed or delivered in connection with or related to the VTB Loan Agreement, each as
amended or otherwise modified to the date lhereof, are referred to in this Agreement as the “YTB
Documents™; '

AND WHEREAS SHS GP has repaid the VTB Loan and alt credit facilities thereunder
have been cancelled;

AND WHEREAS the SHS Parties have requested that Sears provide a new credit facility
in the amount of $2,000,000 in favour of SHS {LP] (the “New Loan™), to be evidenced by way of a
demand promissory note dated as of the date hereof to be provided by SHS [LP] to Sears as holder
thereof (as the same may be further amended, medified, supplemented or restated from time to time in
accordance with the provisions thereof, the “Note™) and that Sears enter into a letter agreement dated as

.of the date hercof with, among others, the SHS Parties and Alaris Income Growth Fund Partnership

pursuant to which Sears agrees to certain matters in respect of the Concession Agresment to the benefit of
the SHS Parties, as the same may be further amended, modified, supplemented or restated from time to
time in accordance with the provisions thereof, the “Letter Agreement™};

AND WHEREAS it is a condition to Sears making the New Loan and entering into the
Letter Agreement that the SHS Parties enter into this Release;

NOW THEREFORE, in consideration of the covenants and agreements " herein
contained, and-for othergood and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties agree as follows:

ARTICLE 1

1.1 General Release; Covenant Not to Sue
1.1.1 " Each SHS Party, on behalf of itself and its agents, representatives, officers, directors,

advisors, employees, subsidiaries, affiliates, successors and assigns {(collectively,
“Releasors™), hereby forever agrees and covenants not to sue or prosecute against any
Releasee (as hereinefter defined) and hereby forever waives, releases and discharges, to the
fullest extent permitted by law, each Releasee from any and all claims (including, without



1.1.2

limitation, crossclaims, counterclaims, claims of lender liability, rights of set-off and
recoupment), actions, causes of action, suits, debts, accounts, interests, liens, promises,
warranties, damages and consequential damages, demands, judgments, executions, costs,
expenses or claims whatsoever (collectively, the “Claims™), that such Releasor now has or
hereafter may have, of whatsoever nature and kind, whether known or unknown, whether
arising at law or in equity, against any or afl of Sears in any capacity and its affiliates,
subsidiaries, shareholders and “controlling persons” (within the meaning of any appliceble
lawvs), and its successors and assigns and each and all of the officers, directors, employees,
agents, attorneys and other representatives of each of the foregoing (collectively, the
“Releasees™), in each case based in whole or in part on facts, whether or not now known,
existing on or before the date of this Agreement, and that relate to, arise out of or otherwise
are in connection with;

(i) _ any or all of the Concession Documents, Transfer Documents, the Additional
Documents or VTB Documents or transactions conternplated thereby or any
actions or omissions in connection therewith; or

(ii)  any aspect of the dealings or relationships between or among the Releasors {or
any of them), on the one hand, and the Releasees (or any of them), on the other
hand, relating to any or all of the documents, transactions, actions or omissions
referenced in clause (i) hereof.

For preater certainty, the Claims released pursuant to the foregoing do not include those
which are based upon facts which are not existing on or before the date of this Agreement,

The entering into of this Agreement by each SHS Party shall constitute a ratification,
adoption, and confirmation by such SHS Party of the foregoing general release of all Claims
against the Releasees.

Each SHS Party, on a jolnt and several basis, liereby agrees that it shall be obligated to
indemnify and hold the Releasees harmless with respect to any and ali liabilities, obligations,
losses, penalties, actions, judgments, suits, costs, expenses or disbursements of any kind or
nature whatsoever incurred by the Releasees, or any of them, whether direct, indirect or
consequential, as a result of or arising from or relating to any proceeding by, or on behalf of
any Person, including, without Emitation, the respective officers, directors, agents, trustees,
creditors, partners or shareholders of the Releasors (or any of them) or any of their respective
subsidiaries or affiliates, whether threatened or injtiated, in respect of any claim for legal or
equitable remedy under any statue, regulation or common law principle drising from or in
connection ---with the-- negotidtion, -- preparation, - -execution, . delivery, -perfonmance,
administration and enforcement of the Concession Documents, the Transfer Documents, the
Additional Docurnents, the VTB Documents, this Agreement or any other document execited
and/or delivered in connection herewith; provided, that no Releascr shall have any obligation
to indemnify or hold harmless any Releasee hereunder with respect to liabilities o the extent
they result from the gross negligence or willful misconduct of such R.eleasec as finally
determined by a court of comnpetent jurisdiction.

If and to the extent that the foregoing undertaking may be unenforceable for any reason, each
SHS Party agrees to make the maximum contribution to the payment and satisfaction thereof
which is permissible underapplicabie law.




1.1.6

2.1.1

3.1.1

313

Each SHS Party, on behalf of itself and its successors, assigns, and other legal
representatives, hereby absolutely, unconditionally and irrevocably, covenants and aprees
with and in favor of each Releasee that it will not, sue (at law, in equity, in any regulatory
proceeding or otherwise) any Releasee on the basis of any Claim released, remised and
discharged by the SHS Parties hereunder,

The provisions of this Section 1.1 shall survive the termination of this Agreement, the
Concession Documents, the Transfer Documents, the Additional Documents and VTB
Documents and the payment in full of the New Loan,

ARTICLE 2
ACKNOWLEDGMENT

Each SHS Party hereby acknowledges and agrees that the “Purchase Price” as defined
in the Asset Transfer Apreement is $5,344,763.66.

ARTICLE 3
LEGAL COUNSEL

Eacti SHS Party hereby represents and warrants to Sears that it:

(a) understands fully the terms of this Agreement and the consequences of the execution
and delivery of this Agreement;

(b)  has been afforded an opportunity to have this Agreement reviewed by, and to discuss
this Agreement and any documents executed in connection herewith with such
lawyers and other persons as such SHS Party may wish; and

(c) has entered into this Agreement and executed and delivered all documents in
connection herewith of its own free will and accord and without threat, duress or
other coercion of any kind by any Person.

In entering into this Agreement, each SHS Party has consulted with, and has been represented
by, legal counsel and expressly disclaims any reliance on any representations, acts or
omissions by any of the Releasees and each SHS Party hereby agrees and acknowlédges that
the validity and effectiveness of the releases set forth in Section 1.1 do not depend in any way
on any such representations, acts and/or omissions or the accuracy, completensss or validity
hereof.
The parties hereto acknowledge and agree that neither this Agreement nor the other
documents exccuted pursuant hereto will be construed more favourably in favour of one than
the other based upon which party drafted the same, it being acknowledged that all Parties
hereto contributed substantially to the negatiation and preparation of this Agreement and the
other docwments executed pursuant hereto or in connection herewith.

ARTICLE 4
GENERAL

Except as modified by this Agreement, no other changes or modifications to the Cencession
Documents, the Transfer Documents, the Additional Documents or the VTS Documents are




4.1.3

4.1.7

intended or implied, and in all other respects the Concession Documents, Transfer
Documents, the Additional Documents and the VTB Documents are specifically ratified,
restated and confirmed by all Parties as of the effective date of this Agreement; provided that
the VTB Loan Agreement is confirmed to be terminated and all obligations thereunder, other
than those which specifically provide for their survival following termination of the VTB
Loan Agreement, are confirmed to be of no further force and effect.

To the extent of conflict or incomnsistency between the terms of this Agreement, the
Concession Documents, the Transfer Documents, the Additional Documents and/or the VTB
Loan Documents, the terms of this Agreement will govern to the extent required to rescive
such conflict or inconsistency,

Each SHS Party, jointly and severally, hereby absolutely and unconditionally agrees
to pay to and fully indemnify Sears and the other Releasees, within five (5) business
days of presentment all invoices, accounts and reimbursement requests on account of
all reasonable legal fees and disbursements {on a solicitor and his own client basis) of
any counsel to the Releesees, any other consultant or agent and all other expenses
incurred by the Relcasees in connection with the protection and enforcement of this
Agreement, including, without limitation, all reasonable expenses of advisors and
consultants to the Releasees {including legal expenses on a full indemnity basis)
incurred in connection therewith; provided for certainty that the foregoing indemmity
shall not in apply to any expenses connection with the preparation, negotiation and

- interpretation of this Agreement.

This Section 4.1.3 shall survive the termination of this Agreement.

This Agreemen! is conclusively deemed to be made under, and for all purposes to be
governed by and construed in accordance with, the laws of the Provinee of Gntario and the
federal laws of Canada applicable therein.

As disputes arising in connection with complex financial transactions are most quickly and
economically resolved by an experienced and expert person and the Parties wish applicable
provincial and federal laws o apply (rather than arbitration rules), the Parties desire that their
disputes be resolved by a judge applying those applicable laws. Therefore, to achieve the best
combination of the benefits of the judicial system and of. arbitration, the Parties waive all
rights to trial by jury in any action, suit, or proceeding brought to resolve any' dispute,
whether arising in contract, tort, or othenwise between the Parties, arising out of or connected
with, or related or incidental to, the relationship established between them in connection with
this Agreement or any of the Concession Documents, the Transfer Pocuments, the Additional
Documents or the VTB Documents or the transactions related to this Agreement or any of the
Concession Documents, the Transfer Documents, the Additional Documents or the VTB
Documents.

Time is of the essence in all respects of this Agresment.

Any Communication {as such term is defined in the Concession Agreement) under this
Agreement must be in writing and must be delivered in eccordance w1th section 28.2
of thc Concession Agreement,




4.1.8

4.1.10

4.1.11

4,1.12

4.1.13

Each SHS Party will from time to tme forthwith al Sears’ request and at the SHS Parties’
own cost and expense (on a joint and several basis) make, execute and deliver, or cause to be
done, made, executed and delivered, all such further documents, financing statements,
assignments, acts, matters and things which may be reasonably required by Sears and as are
consistent with the intention of the parties as evideniced herein, with respect to all matters
arising under this Agreement.

™o supplement, modificatioh, amendment, waiver, discharge or termination of this
Agreement is binding unless it is executed in writing by all of the Parties,

Neither SHS Party is entitled to assign this Agreement or any right or obligation under this
Agreement without the prior consent of Sears. Sears may assign this Agreement and any of
its rights and obligations under this Agreement without the consent of or notice to the SH3
Parlies, This Agreement enures to the benefit of and is binding vpon the Parties and their
respective successors and permitted assigns.

Each provision of this Agreement is distinct and severable. If any provision of this
Agreement, in whole or in part, is or becomes illegal, invalid or unenforceable in any
Jjurisdiction by a court of competent jursisdiction, the illegality, invalidity or unenforceability
of that provision will not affect:

(a) the legality, validity or enforceability of the remaining provisions of this
Agreemeént; or

(b} the legality, validity or enforceability of that provision in any other jurisdiction.

This Agreement may be executed in any number of counterparts, sach of which when
executed and delivered will be deerned to be an original, but all of which when taken together
constitute one and the same instrument. Any party may execute this Agreement by sipning
any counterpart,

Delivery of this Agreement by facsimile or electronic transmission (including, without
Hmitation, by email in a “pdf” format) constitutes valid and effective delivery.

[THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK]




IN WITNESS WHEREOQF each of the Parties hereto have execnted and delivered this Agreement

as of the 30th day of September, 2013,

Releasors:

Releasee:

SHS SERVICES L.
general partner, S
INC.

Per:

Name: [Vhikp (lements
Title: ; -,:\{,("}Lo e

Per:

Name:
Title;

SHS SERYICES MANAGEMENT INC.

Per:
Name:
Title:
Per: _
Name: S¥eph€r erhoelf
Title: Di¢< etor
SEARS CANADA INC.
Per: .
Name:
Title:
Per:
Name:

Title:




IN WITNESS WHEREQF each of the Parties hereto have executed and delivered this Agreement
as of the 30th day of September, 2013.

Releasors: SHS SERVICES LIMITED PARTNERSHIP, by its
general partner, SHS SERVICES MANAGEMENT
INC.
Per;
Name:
Title:
Per:
Name:
Title:

SHS SERVICES MANAGEMENT INC.

Per:
Name:
Title:
Per:
Name:
Title:
Releasee: SEARS CAN C .
Per: -

Name: Terri Lowe ~———"
Title: Vice-President, Hometown Stores and Home
Improvements

Name: Greg Griyatt
Title:  Vice-President, Finance and Corporate
‘Controlier -~ - T '




IN THE MATTER OF THE RECEIVERSHIP OF SHS SERVICES MANAGEMENT INC. / Couit File No.

GESTION DES SERVICES SHS INC. AND SHS SERVICES LIMITED PARTNERSHIP

AND IN THE MATTER OF AN APPLICATION UNDER SECTION 243 OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990, C. C43, AS
AMENDEDELLEWAY ACQUISITIONS LIMITED

‘ ONTARIO .
SUPERIOR COURT OF JUSTICE
{(Commercial List)

Proceeding commenced at Toronto

' AFFIDAVIT OF DANIEL
. WESTREICH
" (Sworn December 13, 2013)

Torys LLP

79 Wellington Street West
Suite 300, TD Centre
Toronto, Ontario M5K IN2
Fax: 416.865.7380

Scott Bomhof (LSUC#: 37006F)
Tel: 416.865.7370
Email : shomhof{@torys.com

Lily Coodin (LSUCH#: 62143S)
Tel: 416.865.7541

Email: lcoodin@torys.com
Lawyers for Sears Canada Inc.
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This is Exhibit “D” referred i¢ in the
Affidavit of Daniel Westreich
Sworn before me, this 7

day of January, 2014.

Qo Sl

A Commissioner, Etc.,

Sam Golder,

a Commissioner, etc., Province of
Ontario, while a. Student-at-Law.
Expires August 26, 2016.




EXECUTION COPY

BACKSTOP AGREEMENT

Made as of December 27”‘, 2013
Between

Sears Canada Inc.
(“Sears™)

and

SHS Services Management Inc. (“SHS”) executed on its behalf
by PricewaterhouseCoopers Inc., solely in its capacity as receiver of
SHS Services Management Inc. and SHS Services Limited Partnership (“SHS LP*)
and not in its corporate or personal capacity
(the “Receiver”)

LEGAL_21714424.1 BACKSTOP AGREEMENT
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BACKSTOP AGREEMENT
This Agreement is made as of December 27®, 2013 between

Sears Canada Inc.
(“Sears™)

and

SHS Services Management Inc. (“SHS”) executed on its behalf
by PricewaterhouseCoopers Inc., solely in its capacity as receiver
of SHS Services Management Inc. and SHS Services Limited
Partnership (“SHS LP”) and not in its corporate or personal
capacity (the “Receiver”) ‘

RECITALS

A. SHS and the Receiver have identified certain contracts between SHS and its customers
that have the potential to be completed in the short term and to provide a net benefit to SHS and
SHS’ various stakeholders.

B. Sears wishes to support SHS’s efforts to complete such contracts and is prepared to
provide a financial backstop on the terms and conditions set out herein.

FOR VALUE RECEIVED, the parties agree as follows:
ARTICLE 1 - INTERPRETATION
Section 1,1 Definitions
In this Agreement:

(1)  Agreement means this Backstop Agreement and all its schedules and attachments, as
amended and modified from time to time;

(2) Commission has the meaning given to such term in Section 12,1 of the Branded
Concession Agreement;

(3)  Contracfors means all contractors, sub-contractors or any other person retained by SHS
or by the Receiver to perform installation of Products or performance of Services on behalf of
SHS on or after December 13, 2013;

4) Costs means, collectively, the PSP Costs and the Scheduled Jobs Costs;
(5)  Court means the Ontario Superior Court of Justice, Commercial List;

(6) Concession Agreement means the Branded Concession Agreement dated December 20,
2012 between Sears and SHS;

(7)  Excluded Costs means the fees and disbursements of the Receiver and its legal counsel;
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(8) EXxisting Orders means firm and committed orders by customers with SHS for Products
and Services for which no payment has been made by the customer as of the date hereof;

) Losses has the meaning ascribed to it in Section 3.2;

(10)  Merchant Fee has the meaning given to such term in Section 7.7 of the Concession
Agreement;

(11)  Prior Warranty means a warranty provided by SHS to an SHS customer in respect of a
Product or Services;

(12)  Products means the products listed in Schedule “A” and any other products required to
perform the services listed in Schedule “A”;

(13) PSP Business means the carpet cleaning and duct cleaning provided by SHS;

(14) PSP Costs means, without duplication of any costs included in Scheduled Jobs Costs and
excluding the Excluded Costs:

(a) compensation earned by Contractors (i.e. labour costs) and up to two (2) newly
retained independent contractors to provide administrative support to the PSP
Business (in addition to the independent contractors for administrative service
retained to support Existing Orders);

(b) reasonable documented recoverable expenses incurred by Contractors in
performing their duties in connection with the Scheduled Jobs on a basis
consistent with SHS’s past practices;

(15)  Receivership means the appointment of the Receiver as receiver of SHS and SHS LLP by
Order of the Court dated December 13, 2013;

(16) Scheduled Jobs means Existing Orders:

(a) for which SHS’s accounting system reflects an expected potential positive gross
margin contribution together with sixteen (16) additional jobs identified by SHS
to Sears which may not produce a positive gross margin (for greater certainty,
Scheduled Jobs excludes in-store installation and assembly jobs);

(b) SHS and the applicable Contractor expect can be completed on or before
January 11, 2014, including Existing Orders that are in progress as of the date
hereof and Existing Orders that have not been started as of the date hereof, with
priority to be given to Existing Orders which were commenced before the
appointment of the Receiver;

(c) scheduled by the applicable customer to commence before January 11, 2014;

(d) in respect of which SHS obtains a Written Confirmation executed by the
applicable customer; and
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(e) in respect of which a Contractor has agreed to complete the Existing Order prior
to January 11, 2014 without receiving payment of any amounts owed to such
Contractor by SHS in relation to work performed on or before December 13,
2013;

(17)  Scheduled Jobs Costs means, other than the Excluded Costs:

(a) compensation earned or payable to Contractors (i.e. labour costs) and up to two
(2) newly retained independent contractors to provide administrative support in
respect of Existing Orders;

(b)  reasonable documented recoverable expenses incurred by Contractors in
performing their duties in connection with the Scheduled Jobs on a basis
consistent with SHS’s past practices (provided that such expenses shall not be
duplicative of any costs included in subsection 1.1(17)(d));

(c) information technology usage and licensing fees deemed to be in the amount of
$12,500.00; and

(d)  all direct material and tooling costs, including but not limited to the original
purchase price of inventory or purchased materials (in each case whether or not
paid for by SHS) used in the performance and completion of any Scheduled Jobs.
For greater certainty, Sears acknowledges that SHS may make payments to
suppliers holding valid unpaid supplier claims pursuant to section 81.1 of the
Bankruptcy and Insolvency Act (Canada) in respect of inventory required for
completing the Scheduled Jobs in an amount up to the supplier’s invoice price for
such inventory. Such payments will not be duplicative in the calculation of
Losses;

(18)  Services means those services listed in Schedule “A”;

(19)  Warranty means a warranty provided by SHS to a Sears Home Services customer in
respect of a Product or Services; and

(20)  Written Confirmation means a written confirmation in form and substance satisfactory to
the Receiver wherein the applicable customer confirms and acknowledges that:

(a) the customer continues to wish to have the Product or Service completed at the
existing contract price by SHS based exclusively on a warranty from SHS which
Sears will agree to honour; and

(b) the Receiver will not make any representation or warranty whatsoever to the
customer.

Section 1.2 Headings and References

The division of this Agreement into sections and subsections and the insertion of
headings are for convenience of reference only and shall not affect the construction or
interpretation of this Agreement. The terms “this Agreement”, “hereof”, “hereunder,” and
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similar expressions refer to this Agreement and not to any particular section, subsection, or other
portion hereof and includes all schedules and any agreement supplemental hereto. Unless
something in the subject matter or context is inconsistent therewith, references herein to
“Sections™ are to sections, subsections, and further subdivisions of sections of this Agreement,

Section 1.3 Schedules

Schedules to this Agreement form an integral part of this Agreement and are hereby
incorporated by reference.

ARTICLE 2 — PROVISION OF PRODUCTS AND SERVICES
Section 2.1 Identification of Scheduled Jobs

SHS, in consultation with Sears, shall use its commercially reasonable efforts to promptly
identify the Existing Orders that have a reasonable prospect of becoming Scheduled Jobs, SHS
makes no commitment or representation to Sears concerning the number or value of Existing
Orders that can or will become Scheduled Jobs.

Section 2.2 Scheduling

Priority will be given to scheduling and completing Existing Orders reasonably suitable
for becoming Scheduled Jobs which; (i) firstly, were commenced, but not finished, before the
appointment of the Receiver; and then (ii) secondly, prior to the date of the Receivership, were
scheduled by SHS to commence between December 13, 2013 and January 11, 2014,

Section 2.3 No SHS Representation or Warranty

SHS makes no representation or warranty to Sears whatsoever in connection with the
work performed in connection with the Scheduled Jobs.

Section 2.4 Warranty for Scheduled Jobs

Sears shall, at its own expense, honour any Warranty with respect to the Scheduled Jobs
completed pursuant to this Agreement. In no event will Sears assert any claim as against SHS or
its property in connection with any warranty claims it receives in respect of the Scheduled Jobs.

Section 2.5 Processing of Payments for Scheduled Jobs

Sears shall remit funds received from customers in respect of completed Scheduled Jobs
to SHS, net of the Merchant Fee and Commission as defined by and pursuant to the Concession
Agreement, with no setoff or reduction other than chargebacks for services provided after the
date that the Receiver was appointed. Such funds shall be released by Sears to SHS on Mondays
(for Friday-Sunday receipts), Wednesdays (for Monday-Tuesday receipts) and Fridays (for
Wednesday-Thursday receipts). For greater certainty, the Merchant Fee is 1.7% for Sears card
purchases and 1.85% for other credit card providers and the Commission is 3.5%.
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Section 2.6 Termination of Scheduled Jobs

After consulting with Sears, SHS may terminate and cancel any Scheduled Jobs on a
Jjob-by-job basis, if:

(a) completing those jobs would reasonably be expected to result in Losses for any
reason including due to price reductions demanded by customers or demands by
required suppliers; or

(b) SHS determines that it does not have sufficient Contractors, inventory or other
resources to complete the applicable Scheduled Jobs.

Details, including customer information and order information, of any cancelled jobs
shall be provided to Sears.

Section 2.7 Commencement of PSP Business

SHS shall use commercially reasonable efforts to re-commence the PSP Business. Sears
shall remit funds received from customers in respect of the PSP Business from and after the date
hereof to SHS, net of the Merchant Fee and Commission (each as described in Section 2.5
hereof) (the “PSP Payment”), with no setoff or reduction other than chargebacks for services
provided after the date that the Receiver was appointed. Such funds shall be released by Sears to
SHS on Mondays (for Friday-Sunday receipts), Wednesdays (for Monday-Tuesday receipts) and
Fridays (for Wednesday-Thursday receipts).

ARTICLE 3 ~ SEARS BACKSTOP INDEMNITY AND RESERVATION OF RIGHTS
Section 3.1 Sears Back Stop

Sears agrees that it shall make a payment to SHS equal to the amount of the Losses, if
any, incurred by SHS in connection with the activities contemplated by this Agreement,
including in connection with SHS’s efforts to complete the Scheduled Jobs.

Section 3.2 Calculation of Losses

(D The losses (“Losses™), if any, incurred by SHS in connection with this Agreement shall
be equal to:

(a) the aggregate of: (i) all payments remitted to SHS (whether through a credit card
transaction or by way of personal cheque, bank draft or money order) with respect
to Scheduled Jobs and all receivables with respect to same (the “Scheduled Jobs
Payments™), and (ii) all payments remitted to SHS (whether through a credit card
transaction or by way of personal cheque, bank draft or money order) with respect
to the PSP Business from and after the date of this Agreement and all receivables
with respect to same (“PSP Payments™), minus

(b) all Costs, for greater certainty, excluding Exciuded Costs.
For greater certainty, the calculation of Losses shall include all Costs incurred in connection with

Scheduled Jobs that are subsequently cancelled by the customer before completion for any
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reason except where the refusal to pay results in a valid chargeback that is confirmed by the
applicable credit card provider.

(2) SHS will use its commercially reasonable efforts to report to Sears in respect of
Scheduled Jobs on a daily basis and the form and substance of such reporting shall be agreed to
by SHS and Sears, acting reasonably.

3) SHS will use its commercially reasonable efforts to report to Sears in respect of the PSP
Business on a daily basis and the form and substance of such reporting shall be agreed to by SHS
and Sears, acting reasonably.

(4) After January 11, 2014, SHS will calculate the aggregate Scheduled Jobs Payments, PSP
Payments and Costs to determine the quantum of Losses, if any, incurred by SHS referable to the
term of this Agreement. If SHS has incurred Losses, Sears will pay to SHS the amount of the
Losses in full within three (3) business days of notice of such Losses provided to Sears by SHS,
such funds to be used for whatever purpose SHS determines appropriate in the ordinary course of
the Receivership.

(5) If a dispute arises in respect of any payment owed by Sears to SHS pursuant to
Section 3.2(4), the parties agree to use reasonable commercial efforts to resolve the dispute
within five (5} days, if the dispute is not resolved within this period, either party may bring a
motion in the Court to resolve the dispute.

Section 3.3 No Post-Filing Set-Offs or Deductions

During the term of this Agreement (including any funds received after the expiry of this
Agreement with respect to Scheduled Jobs and the PSP Business commenced pursuant to this
Agreement), Sears agrees that it will release to SHS all amounts it receives from customer credit
card settlements or other payments without setoff, netting or deduction of any kind (other than
directly related Merchant Fees and Commissions pursuant to the Concession Agreement and
chargebacks for services provided after the date that the Receiver was appointed) for products or
services provided by SHS to its customers from and after December 13, 2013, including without
limitation from Products or Services. The parties reserve their rights in relation to all other
setoffs or claims that Sears may assert under the Concession Agreement or otherwise and
nothing in this Agreement is intended to be an acknowledgement by SHS (or the Receiver) of
any admission of any valid or permitted setoff, netting, consolidation or other claim by Sears
against SHS or any cash, customer deposits or other property held or under the control of Sears.

Section 3.4 Warranty Claims for Products and Services Provided Prior to the Receivership

The parties hereby acknowledge and agree that nothing in this Agreement shall prevent
Sears from electing to honour a Prior Warranty claim from a customer of SHS for work done by
SHS prior to December 13, 2013, provided that Sears and SHS acknowledge and agree that the
parties rights are expressly reserved in connection with any claims Sears may validly assert
against SHS or its property as a result of any such Prior Warranty claims.

LEGAL_21714424.1 BACKSTOP AGREEMENT




-7- EXECUTION COPY

ARTICLE 4 - GENERAL PROVISIONS
Section 4,1 No Agency

Nothing contained in or done pursuant to this Agreement is to be construed as creating a
partnership, agency or joint venture between or among the parties and no party shall become
bound by any conduct, representation, act or omission of the other party other than as specified
in this Agreement.

Section 4.2 Publicity

Sears shall not issue any press release or make any other public statement or
announcement relating to the work to be performed pursuant to this Agreement without
obtaining the prior written approval of SHS in respect of the content and the manner of
presentation and publication thereof.

Section 4.3 Severability

If any provision of this Agreement is held invalid, illegal or unenforceable, the remaining
provisions will not be affected.

Section 4.4 Governing Law

This Agreement will be governed by and interpreted in accordance with the laws of
Ontario and the laws of Canada applicable therein without reference to its conflict of laws
principles.

Section 4.5 Waiver

Any waiver by either party, whether express or implied, of any breach of any term or
condition of this Agreement shall not constitute a waiver as to any subsequent breach of the same
or of any other term or condition of this Agreement. Failure of a party to declare any breach
upon the occurrence of such a breach, or any delay by either party in taking action with respect
to any breach shall not waive any such breach.

Section 4.6 Entire Agreement

This Agreement, including all Schedules hereto, forms the entire agreement between the
parties and supersedes every previous agreement, communication, expectation, negotiation,
representation or understanding, whether oral or written, express or implied, statutory or
otherwise between the parties with respect to the subject matter of this Agreement. Amendments
to or waivers of this Agreement will be effective only if in writing and signed by authorized
representatives of all parties.

Section 4.7 Amendment

This Agreement may only be amended, modified or supplemented by a written agreement
signed by the parties hereto.
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Section 4.8 Paramountcy

In the event of any conflict or inconsistency between the provisions of this Agreement
and the Concession Agreement, the provisions of this Agreement shall prevail to the extent of
such conflict or inconsistency.

Section 4.9 Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be
deemed to be an original and all of which shall constitute one and the same agreement.
Transmission by facsimile or electronic mail of an executed counterpart of this Agreement shall
be deemed to constitute due and sufficient delivery of such counterpart.

~Remainder of page deliberately left blank.~
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The partics have executed this Agrecment.

Sears Czaédalg2
By: P -

Namc.: Tevrr LOUPP‘J
Title: \/P Vaeloua, CCW‘QQ’ , L—]—C#y\p_jer vitos,

SHS Scrvices Management Inc., exccuted on
its behall by PricewaterhouseCoopers Inc.,
solcly in its capacily as receiver of SHS Scrvices
Management Inc. and

SHS Services Limited Partnership and not in ils
corporatc or personal capacily

By:
Name:
Title:




The parties have executed this Agreement.

Sears Canada Inc.

By:

Name:
Title:

SHS Services Management Inc., executed on
its behalf by PricewaterhouseCoopers Inc.,
solely in its capacity as receiver of SHS Services
Management Inc. and

SHS Services Limited Partnership and not in its
corporate or personal capacity

oy S AN

Name: Mica Arlette
Title; Senior Vice President
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Schedule “A”
Services

Air Conditioners

Attic Insulation

Boiler - Electric

Boiler - Gas

Cabinets

Carpet

Continuous Gutter

Custom Bedding

Custom Closets

Custom Drapery - Window Coverings
Duct Heater - Electric

Ductless - Air Conditioner/Heat Pump
Electronic Air Cleaner

Entry Doors

Fireplace - Gas/Propane

Flat Roof

Furnace - Electric

Furnace - Gas/Propane

Garage Doors

Garden Doors

Hard Surface Flooring - Vinyl

Hard Surface Flooring - Wood & Laminate
Heat Pump

Heat Recovery Ventilator Or Air Exchanger
Hot Water Tank - Gas/Propane
Humidifier

Indoor Air Cleaning Products

Indoor Shutters

Insulation

Kitchen Cabinets

Kitchen Countertops - Granite Quartz Hard Surface
Kitchen Countertops - Laminate
Patio Doors

Roof Semi-Detached

Roof Shingles (Residential)Siding
Soffit & Fascia

Storm Doors

Tankless Water Heater - Gas/Propane
Water Softener

Windows Prime

Air Conditioners

Attic Insulation

Boiler - Electric

Boiler - Gas

Cabinets
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Carpet

Continuous Gutter

Custom Bedding

Custom Closets

Custom Drapery - Window Coverings
Duct Heater - Electric

Ductless - Air Conditioner/Heat Pump
Electronic Air Cleaner

Entry Doors

Fireplace - Gas/Propane

Flat Roof

Furnace - Electric

Furnace - Gas/Propane

Garage Doors

Garden Doors

Hard Surface Flooring - Vinyl

Hard Surface Flooring - Wood & Laminate
Heat Pump

Heat Recovery Ventilator Or Air Exchanger
Hot Water Tank - Gas/Propane
Humidifier

Indoor Air Cleaning Products

Indoor Shutters

Insulaticn

Kitchen Cabinets

Kitchen Countertops - Granite Quartz Hard Surface
Kitchen Countertops - Laminate

Patio Doors

Roof Semi-Detached

Roof Shingles (Residential)

Siding

Soffit & Fascia

Storm Doors

Tankless Water Heater - Gas/Propane
Water Softener

Windows Prime

Bathroom Renovation

Area Rug Cleaning Services

Cabinet Refacing

Carpet Cleaning

Duct Cleaning

Interior/Exterior Painting Services
Kitchen Renovation/Refacing Remodel
Upholstery Cleaning

Air Conditioner - Tune Up/Maintenance
Energy Assessment

Furnace (Electric, Gas, Propane) - Cleaning/Maintenance
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This is Exhibit “E” referred to in the
Affidavit of Daniel Westreich
Sworn before me, this l_

day of January, 2014.

b Do,

A Commissioner, Etc.

Sam Golder,

a Commissioner, etc., Province of
Ontario, while a Student-at-Law.
Expiras August 26, 2016.




LETTER OF UNDERSTANDING

TO:  SHS Services Limited Partnership
125 Commerce Valley Drive West, Suite 500
Markham, Ontario L3T 7W4
and c/o Installation Services Org. Ltd.
Unit H, 7003 — 5" Street SE
Calgary, Alberta T2H 2G2
Date:  September 30, 2013

Dear Sirs:

Re: Loans to SHS Services Limited Partnership (the "LP")

This letter of understanding (the "Letter of Understanding”) is intended to set out the points of
understandings and agreements reached between the parties to date in the context of ongoing negotiations
between the LP, SHS Services Management Inc, (the "GP"), Sears Canada Inc, (the "Sears™ and Alaris
Income Growth Fund Partnership ("Alaris") in connection with term loans in the amount of up to
$4,000,000 in the aggregate to be provided by each of Alaris and Sears (each to fund $2,000,000) (the
"Loans").

It is understood that the Interim Loans {as defined below) will be advanced by each of Alaris and Sears on
the date hereof in accordance with the terms of this Letter of Understanding and that this Letter of
Understanding is an attempt to further negotiations with and to move forward with execution of definitive
agreements in respect of the Loans and in respect of certain other agreements between the parties set out
herein (collectively, the "Transaction Documents"),

The parties anticipate that the understanding and points of agreement herein will form the basis of the
Transaction Documents and will govern with respect to all matters contained herein, including, without
limitation, the Interim Loans and the Loans, until the Transaction Documents are in force and effect,
However, the paities acknowledge that through the process of further negotiations and the conduct of due
diligence inquiries and reviews by Alaris and Sears further issues may be raised requiring the following to
be supplemented, amended, or qualified, and may also give rise to issues not referred to in this Letter of
Understanding requiring the further mutual agreement between the parties, all of which shall be
incorporated in and made part of the applicable Transaction Doeuments.

The points of understanding and agreement reached by the parties to date are as follows;

1. Loans. Each of Alaris and Sears will provide $2,000,000 cach to the LP concurrent with
execution by all parties of this Letter of Understanding (the "Interim Loans"). The Interim Loans
will be evidenced by demand promissory notes granted in favour of each of Alaris and Sears and
wiil bear interest at 7% compounded monthly, payable on demand with principal. The Interim
Loans will be secured by all of the assets of the LP pursuant to general security agreements
granted in favour of each of Alaris and Sears. Personal guarantees from Paul Verhoeff and
Stephen VerhoefT, on a joint and several basis limited to an aggregate amount of $2,000,000 in
favour of Sears and Alaris, corporate guarantees from Installation Services Org. Ltd. ("ISO")
cach in the amount of $750,000, and an unlimited corporate guarantee from the GP will be
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provided in respect of the Interim Loans and the Loans (collectively, the "Guarantees™,
Concurrently with funding of the Interim Loans, the LP shall provide a release in favour of Sears
in respect of all claims and disputes, including any dispute of Purchase Price as defined in the
Asset Transfer Agreement (as defined in such release) in the form attached hereto as Schedule A.

The Interim Loans will be replaced by the Loans and will be evidenced by a loan agreement
between Alaris and the LP and a loan agreement between Sears and the LP, each on the following
terms:

(a) term loan with a maturity date of January 16, 2015, provided that commencing on
February 16, 2015, the LP shall make 6 equal monthly installments to repay all
outstanding amounts on the Loans by July 16, 2015;

B secured by all assets of the LP, the GP and 1SO, on a pari passu basis between Alaris and
Sears;

{(c) Guarantees continue to secure the Loans (amended or replaced as required to reference
the applicable loan agreement);

{d) the LP shall be required to complete a sale of its hot water business, being on the date of
this Letter of Understanding, the water heater equipment owned by the LP and rented to
customers of the LP, together with all rental contracts and assets and liabilities associated
therewith. Such sale shall be completed by no later than March 31, 2014 with a minimum
of $1,000,000 of the proceeds of such sale to be paid to cach of Alaris and Sears as a
repayment of the Loans on an equal basis. Failure to repay shail be an event of default
entitling each of Alaris and Sears to immediately aceelerate the Loans;

(e) usual and enstomary representations and warranties, positive and negative covenants and
events of default to similar corporations of similar size engaged in the same or similar
business, as consented to by each of Alaris and Sears; and

(H the Loans wili be subject to an intercreditor agreement between Alaris, Sears and the LP
confirming that the Loans, the Guarantees and any security granted in connection with
the Loans or the guarantees will be shared on a pari passyr basis in right of payment
between Sears and Alaris, notwithstanding the postponement agreement dated February
25, 2013 between Alaris, Sears, the LP, the GP and ISO. For clarity, such postponement
agreement shall continue to apply and be in force with respect to any other payments
postponed thereunder and each of Alaris, Sears, the LP, the GP and ISO agree that the
"Sears Obligations" as defined therein shall include all other obligations owing to Sears
by either the GP or the LP. Such postponement agreement shall be amended and restated
to reflect the foregoing as part of the Transaction Documents. All consents, waivers,
enforcement, acceleration rights and other lender decisions related to the enforcement of
their Loan shall be a unanimous decision of Alaris and Sears, provided that if Alaris and
Sears cannot agree whether to enforce any security following a default, after the expiry of
a period of 15 days after any such default, the party wishing to demand the Loan (as
applicable} and enforce the security shall be entitled to proceed with enforcement
provided that all proceeds of any such enforcement shall be shared equally between
Alaris and Sears in accordance with the terms of the intercreditor agreeinent, The parties
hereto acknowledge and agree that the intercreditor principles as set out herein will apply
to the Initial Loans until such time as the Loans are put into place and the Initial Loans
repaid in full and cancelled.
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Each of Sears and Alaris consents to the incurrence of debt, the granting of the security and the
issuance of guarantees by the GP, the LP and ISO, as applicable, in favour of Alaris and Sears
respectively, as provided for herein in respect of the Interim Loans and the Loans.

2. Amendments to other Transaction Documents in respect of the LY and Sears. Sears and the
LP agree to amend the transition services agreement dated February 28, 2013 originally between
Sears and the GP and as assigned 1o and assumed by the LP (the "Transition Agreement"), to
delete the requirement in section 5(a)(i) to pay the weekly base fec. Sears also agrees, in respect
of the Sears branded concession agreement dated effective March 2, 2013, originally between
Sears and the GP and as assigned to and assumed by the LP (the "Concession Agreement"), that:
(a) the LP shall not have to pay the Commission (as defined in the Concession Agreement) and
such Commission shall not accrue to be payable for the months of September 2013 and October
2013, and (b)the amount of the Commission Guarantee (as defined in the Concession
Agreement) payable in respect of the current fiscal year shali be reduced by an amount equal to
the amount of the Commission that would have been payable for the months of September 2013
and October 2013. Commissions for the months of November 2013, December 2013 and January
2014 (the "Deferred Commissions") shall accrue from and after November 2013 but payment of
the Deferred Cominission by the LP to Sears shall be deferred to January 16, 2015; provided that
the Deferred Commissions shall cease upon any enforcement of the Loans. Commencing with
February 2014, Commissions are due in accordance with the terms of the Concession Agreement.,
Sears further agrees that compliance with the financial covenants in respect of the debt service
coverage ratio, current ratio and the debt to tangible net worth ratio set out in the Concession
Agreement shall be waived until the earlier of the date the Loans are repaid and October 1, 2014,
and compliance with the minimum level of tangible net worth may also be waived or relaxed.
Further amendments to the Transition Agreement or the Concession Agreement in respect of
these matters shall require prior consent of Alaris.

3. Amendments to other Transaction Dociments in respect of the LP and Alaris. Alaris and
the GP agree to amend the limited partnership agreement in respect of the LP dated February 235,
2013 (the "LP Agrecment"), to amend the definition of Preferred Distributions (as defined
therein) to delete the 6% top end collar on distributions. In addition to all other
rights/distributions Alaris is entitled to under the LP Agreement, the LP Agreement will be
amended to add provisions entitling Alaris to a net profits interest on alf profits of the LP. Such
amendments to the LP Agreement (and any consequential amendments to give effect thereto)
would take effect after the Loans have been repaid and the Deferred Commissions referenced in
paragraph 2 above have been paid by the LP. Alaris also agrees that distributions payable by the
LP under the LP Agreement shall not be payable for the months of September 2013 through and
inclusive of January 2014. Commeneing with February 2014, distributions shall be payable by the
LP in accordance with the terms of the LP Agreement. Any amendments to the waiver of the
distributions from September 2013 to January 2014 shall require prior consent of Sears.

4. Changes to Management. The LP and the GP agree that Paul Verhoeff and Stephen Verhoeff
will be removed from all management and director functions of the LP and the GP, however, Paul
and Stephen may remain shareholders of the GP. Micheal Clements will be appointed to act as
CEO and Michael Strachan will be appointed to act as President of the GP.- Micheal Clements
and Michael Strachan will be the leaders working with Sears. Micheal Clements will be actively
invelved in the LP business, actively overseeing the operations and sales functions on a daily
basis. This will consist of conference calls, time spent in Markham headquarters, and in the field
nationally actively overseeing the operations and sales functions, and having continued granular
engagement in the LP business. Michecal Clements, Michael Strachan and Adam Bamard of the
LP will have a 2 hour conference call or in person meeting with Terri Lowe and Pamela Murphy
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of Sears on Monday, September 30, 2013 at which time Sears will outline its expectations for
ongoing reporting on the LP's 100 day turn-around plan. On October 4, 2013, Micheal Clements,
Michael Strachan and Adam Barnard will meet with Terri Lowe and Pamela Murphy for the fult
day (8 hours) to go over the detail of the 100 day plan, which will discuss, among other things,
sales, marketing and operations, as well as cost-cutting initiatives, Thereafter, there will be
weekly meetings between such the LP employees and such Sears employees to discuss business
and plans as Sears requests,

5. Transaction Documents. The parties shall proceed in good faith with the negotiation of the
terms and conditions of the Transaction Documents and related documents collateral thereto, and
shall make all reasonable efforts to negotiate and execute such Transaction Documents by
October 15,2013, In addition to the specific terms of the Transaction Documents outlined above,
the Transaction Documents shall eontain such terms, conditions, agreements, covenants,
warranties and representations as are customarily included in agreements involving transactions
similar to that contemplated hereby so as to reflect the understandings and points of agreemnent as
set forth in this Leiter of Understanding and such other and further understandings and points of
agreenent as may be subsequently negotiated between the parties.

6. Publicity. Subject to applicable securities legislation and regulation requiring otherwise, no press
releases, announcements, or other publicity pertaining to the proposed transactions shall occur by
any of the parties hereto unless it is mutually agreed upon and pre-approved by the parties.

7. Confidentiality. Each party hereto agrees to keep the negotiations regarding the transactions
conlemplated herein, including all correspondence, papers, documents, discussions, and third
party communications arising therefrom, and the confidential information provided in the course
of those negotiations, in strict confidence, provided that each party may disclose such confidential
information: (2) to each of their directors, officers, employees, legal counsel and other advisors,
as applicable, who are directly involved in the consideration of this matter and who have been
informed of the confidential nature thereof and who have agreed to hold the saime in confidence,
or (b) as may be compelled in a judicial or administrative proceeding or as otherwise required by
applicable law. Disclosure to any additional parties shall only be made with the prior writien
approval of each of the parties hereto.

8. Transaction Costs. Sears, Alaris, the GP and the LP shall each bear their own costs in
connection with the transactions eontemplated in the Letter of Understanding, including, without
limitation, all legal and other professional fees.

9. Expiry. This Letter of Understanding shall be open for acceptance by the parties hereto for a
period expiring on September 30, 2013 at 11:00 pm, Alberta time.

10. Governing Law. This Letier of Understanding shall be governed by, and construed in accordance
with, the laws of the Province of Alberta and the federal lasws of Canada applicable therein.

1l Counterpart Execution. This Letter of Understanding may be executed in any number of
counterparts, each of which shall be an original, and all of which, when taken together, shall
constitute one agreement. Delivery of an executed signature page of this letter agreement by
facsimile or electronic transmission (including pdf) shall be effective as delivery of a manually
executed counterpart hereof.

The Remainder of this Page is Intentionally Left Blank
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Please indicate your acceptance of this Letter of Understanding by signing and returning
one copy of this letter to the attention of each other party.

ALARIS INCOME GROWTH FUND SHS
PARTNERSHIP, by one of its partners, by
ALARIS IGF CORP. Mani

PARTNERSHIP,
SHS Services

Per: Per:
Name:
Title:

SEARS CANADA INC, SHS SER

Per: Per:
Name: Name" ™My cee N C\awa ey

Title: Title: T™vre o

Per:

Name:
Title:

INSTALLATION SERVICES RG A.TD.
Per: //%

Kame? = "
Title;

(MR

Witness Micheal Clements

Witness Michael Strachan
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Please indicate your acceptance of this Letter of Understanding by signing and retuming
one copy of this letter to the attention of each other party.

ALARIS INCOME GROWTH TFUND
PARTNERSHIFP, by onc of its pariners,
ALARIS IGTF CORP.

Per;

Name;
Title:

SEARS CANADA INC.

Per:

Name:
Title:

Per:

Name:
Title:

INSTALLATION SERVICES ORG. LTD,

Per:

Name:
Title:

SHS SERVICES LIMITED PARTNERSHIP,
by its seneral partner, SHS Services
Management Inc.

Per:

Name:
Title:

SIS SERVICES MANAGEMENT INC,

Per:

Name:
Title:

Witness

Micheal Clements

Witness ﬂ’],g‘ra—]'-ﬁh 5a ch
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This is Exhibit “F” referred to in the
Affidavit of Daniel Westreich
Sworm before me, this 7

day of January, 2014.

bl

A Commissioner, Etc.

Sam Golder,

a Commissioner, etc., Province of
Ontario, while a Student-at-Law.
Expires August 26, 20186.




GUARANTEE

This Guarantec is dated as of September 30, 2013 and is made by SHS Services
Management Inc., an Alberta Corporation (the "Guarantor") in favour of Sears Canada Inc. (the
"Creditor").

Recitals:

A, The Guarantor desires to execute, deliver and perform this Guarantee in order to assist
SHS Services Limited Partnership, an Alberta Limited Partnership (the "Borrower") for the mutual
benefit of the Guarantor and the Borrower in connection with the Promissory Note.

B. It is a condition of the Creditor's obligations to make advances under the Promissory
Note that this Guarantee be entered into.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Guarantor covenants and agrees with the Creditor as follows:

ARTICLE 1
DEFINITIONS AND INTERPRETATION

1.1 Definitions

In this Guarantee, terms and expressions defined in the description of the parties and
recitals shall have those meanings when used herein, and:

"Applicable Law" means, in relation to any person, property, transaction or event, all applicable
provisions, whether now or hereafter in effect, of laws, statutes, rules or regulations, official directives
and orders of all federal, provincial, municipal and local governmental bodies (whether administrative,
legislative, executive or otherwise and, in the case of any central bank, fiscal or monetary authorily,
whether or not having the force of law) and judgments, orders and decrees of all courts, arbitrators,
commiissions or bodies exercising similar functions in actions or proceedings in which the person in
question is a party or by which it is bound or having application to the property, transaction or event in
question;

"Enforcement Event” means a demand by the Creditor on the Borrower for payment of the principal
sum under the Promissory Note;

"Guarantee" means this guarantee, as amended, modified or supplemented from time to time and ali
acknowledgements in respect hereof,

"Guaranteed Obligations" means all obligations, indebtedness, liabilities, covenants, agreements and
undertakings of the Borrower to the Creditor (including fees, expenses, costs and indemnities), present or
future, direct or indirect, absolute or contingent, matured or not, extended or renewed, and any ultimate
unpaid balance thereof, under the Promissory Note;

"Person” means an individual, a partnership, a corporation, a trust, a joint venture, an unincorporated

organization, a union, a government or any department or agency thereof and the heirs, executors,
administrators or other legal representatives of an individual; and
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"Promissory Note" means the demand promissory note dated as of the date hereof granted by the
Borrower in favour of the Creditor in the principal amount of Cdn, $2,000,000.00,

1.2 References

Unless something in the subject matter or context is inconsistent herewith, all references
to Sections, Articles and Schedules are to Sections and Articles of and Schedules to this Guarantee. The
words "hereto”, "hereof™, "hereunder" and similar expressions mean and refer to this Guarantee. In this
Guarantee words importing the singular number include the plural and vice versa; words importing
gender include masculine, feminine and neuter; where any term or expression is defined herein,
derivations of such term or expression shall have a corresponding meaning; words and terms denoting
inclusiveness (such as "include" or "includes" or "including"} or particularity (such as "in particular® or
"such as"} are, whether or not so stated, not limited by their context or by the words or phrases which
precede or succeed them; references to any statute, act or other legistative enactment shall be to such
statute, act or other legislative enactment as amended from time to time or replaced by a statute, act or
other legislative enactment dealing with substantially the same subject matter as the statute, act or other
legislative enactment so replaced; and references to any agreement, contract, document, license or other
instrument shall be to such agreement, contract, document, liccnse or other instrument as amended,
modified, replaced, restated, extended, renewed or supplemented from time to time. The headings and
the Article and Section titles are inserted for convenience of reference only and shall not affect the
construction or interpretation of this Guarantee.

ARTICLE 2
GUARANTEE AND POSTPONEMENT

2.1 Unconditional Guarantee

The Guarantor hereby jointly and severally, irrevocably, absolutely and unconditionally
guarantees to the Creditor the due and punctual payment and performance as and when due (at stated
maturity, by effluxion of time, by mandatory repayment or prepayment, by acceleration, on demand or
otherwise howsoever) of the Guaranteed Obligations {and cach of them) strictly in accordance with the
terms thereof, and the Guarantor shall reimburse the Creditor for any and all expenses in accordance with
Section 6.1.

2.2 Continuing Obligation

The obligation of the Guarantor hereunder shall be a continuing obligation and a fresh
cause of action hereunder shall be deeined to arise in respect of each Enforcement Event. This Guarantee
shall remain in full force and elfect in accordance with its terms until the final and indefeasible payment
in full and performance of the Guaranteed Obligations. The Guarantor agrees that it will from time to
time at the request of the Creditor deliver to the Creditor suitable acknowledgments of its continued
liability hereunder and under any instrument collateral or supplemental hereto, in such form as counsel
for the Creditor may reasonably advise and as shall be necessary to prevent any action brought against
the Guarantor in respect of any default hereunder or under any covenant herein contained being barred by
any statute of limitations now or hereafter in force pursuant to Applicable Law, and in the event of the
failure of the Guarantor to do so, it hereby irrevocably appoints the Creditor the lawful and duly
constituted attorney and agent of the Guarantor to make, execute and deliver such written
aeknowledgments or other instruments as may [rom time to time become necessary or advisable, in the
judgment of the Creditor, to fully maintain and keep in force the liability of the Guarantor hereunder or
under any instrinnent collateral or supplemental hereto or in implementation hereof.
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2.3 Receipt of Promissory Note

The Guarantor hereby acknowledges having received a copy of the Promissory Note. The
Guarantor shall be responsible for ensuring that it receives directly from the Borrower such copies as it
desires to reccive of all amendments, modifications or supplements to the Promissory Note and of any
other documents, instruments or agreements which are executed in the future pursuant to which
Guaranteed Obligations may arise, it being understood and agreed that the Creditor shall not in any
manner have any obligation to ensure such receipt nor shall lack of receipt in any way affect the absolute
and unconditional nature of the Guarantor's obligations hereunder.

2.4 Postponement

The Guarantor hereby subordinates and postpones in all respects (including, the right to
payment, priority of security and realization in respect of security) the payment of any and all amounts
which the Borrower may owe to the Guarantor from time to time and at any time until the Guaranteed
Obligations have been paid and satisfied in full, and in order to give further effect to this subordination
and postponement, the Guarantor hereby agrees to hold in trust for the Creditor any amounts received
from the Guarantor and to pay over such amounts to the Creditor on demand. The Guarantor hereby
grants to the Creditor a continuing first priority security interest in and to all present and [uture
indebtedness and liabilities of the Borrower to the Guarantor howsoever arising, whether direct or
indirect, absolute or contingent, matured or not, and all security interests granted by the Borrower to the
Guarantor in respect thereof.

ARTICLE 3
PAYMENTS

3.1 Payments

If an Enforcement Event has occurred, then the Guarantor shall, on demand by thc
Creditor, at any time and from time to time thereafter, forthwith pay to the Creditor the Guaranteed
Obligations which are in default, including all interest thereon at the rate prescribed in the Promissory
Note, until payment is received in full by the Creditor or otherwise perform the Guaranteed Obligations
in respect of which demand was made, as the case may be.

3.2 Currency

The Guarantor expressly acknowledges that the Guaranteed Obligations may be payable
in Canadian dollars or in onc of scveral other currencies or partly in onc currcncy and partly in others,
and the Guarantor agrees to make all payments in the currency or currencies in which the Guaranteed
Obligation is then denominated.

ARTICLE 4
REMEDIES

4.1 Exercise of Remedies
If an Enforcement Event shall oceur and if the Guarantor shall fail to pay or perform the
Guaranteed Obligations forthwith on demand as herein provided, the Creditor shail have the right in its

discretion to proceed against the Guarantor for enforcement of this Guarantee or any instrument
collateral or supplemental hereto or in implementation hereof by any remedy provided or permitted
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hereby and thereby or by Applicable Law, and whether by legal proceedings or otherwise, and to recover
from the Guarantor such sums as the Guarantor may be liable to pay hereunder and any and all such sums
actually received by the Credilor shall be applied against the Guarantor’s obligations hereunder and the
Guaranteed Obligations in such manner as the Creditor deems appropriate.

4.2 Other Guarantees Not Affected

This Guarantee shall be in addition to and not in substitution of or for any other
guarantee now or hereafter held by the Creditor for the Guaranteed Obligations, and this Guarantee shall
not, nor be decmed to, operate as a merger of any other obligations of the Guarantor to the Creditor, all of
which shall remain in full force and effect.

4.3 No Whaiver

No failure or delay on the part of the Creditor in exercising any right or remedy under
this Guarantee shall operate as a waiver of such right or remedy, nor shall any single or partial exercise
of any such right or remedy preclude any other or further exercise thereof or the exercise of any other
right or remedy in law, by statute, equity or otherwise conferred. No waiver of any provision of this
Guarantec shall be effective otherwise than by an instrument in writing dated subsequent to the date
hereof, executed by a duly authorized representative of the Creditor and then only for the particular
instance for which it is so given. No notice to or demand on the Guarantor shall be deemed to be a
waiver of the obligation of the Guarantor or of the right of the Creditor to take further action without
notice or demand as provided herein.

ARTICLE 5
ACKNOWLEDGEMENTS

5.1 No Release of Guarantor's Ohligations
The Guarantor acknowledges and agrees that:

(a) the Creditor may (i) grant extensions of time or other indulgences, renew, take, give up or
surrender any security interest, accept compositions, grant releases and discharges and otherwise
deal with the Borrower, any other Person, the Guaranteed Obligations and any security interest in
respect thereof as the Creditor may see fit, (ii) directly or indirectly waive, change, amend,
modify, supplement or grant consents or acknowledgements under the Promissory Note or any
security interests in respect thercof, (iii) apply all monies received from the Borrower or any
other Person, or from the enforcement of any security interest, against such part of the
Guaranteed Obligations as the Creditor may deem appropriate, all of the foregoing without
prejudice to or in any way releasing, discharging, terminating, limiting, reducing, lessening,
impairing or in any way affecting the indebtedness, obligations and liabilities of the Guarantor
under this Guarantee, or otherwise subjecting the Creditor to a defence of any kind, including
any defence of set-off, counterciaim or recoupment;

(b) the Creditor shall not be bound to commence or exhaust its recourse against the Borrower, other
guarantors or other Persons it may hold before being entitled to payment from the Guarantor

under this Guarantee;

(c) none of the following events shall discharge, terminate, release, limit, reduce, lessen, impair or in
any way affect the indebtedness, obligations and liabilities of the Guarantor under this Guarantee
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or otherwise subject the Creditor to a defence of any kind, including any defence of set-off,
counterclaim or recoupment:

(1

(ii)

(i)

{iv)

W)

(vi)

(vii)

(viti)

(ix)
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the release of, failure to obtain or perfect or loss or exchange of or in respect of any
security interests received by the Creditor with respect to any Guaranteed Obligation,
whether from the Borrower, any other guarantor or any other Person, whether occasioned
through the fault of the Creditor or otherwise;

the release or failure to prove or assert any claim or demand or enforce any right or
remedy against the Borrower, any other guarantor or others, in any manner whatsoever
including in any bankruptcy, winding-up, compromise or other proceeding relating to the
creditors of such parties;

the rescission, illegality, invalidity or unenforceability of all or any part of the
Guaranteed Obligations;

merging of any document, instrument or agreement relating to the Guaranteed
Obligations or the obligations of the Borrower, any other guarantor or any other Person
thercunder;

any change in the identity, ownership or capacity of the Creditor, whether by
amalgamation, consolidation, merger, reorganization, addition, substitution, removal,
suecession, assignment, grant of a participation, transfer or otherwise;

any act or proceeding in relation to the Promissory Note, this Guarantee, or any other
guaranfee;

any amendment or change in the manner, time, place of payment or calculation of the
amounts owing under, or any other term of, any Guaranteed Obligation, or any other
amendment or waiver of or consent to or departure from the terms of the Promissory
Note;

the (A) liquidation, winding-up, bankruptcy, dissolution, compromise, proposal,
arrangement, plan of reorganization or other evenl or proceeding relating to, or which
might affect the existence, obligations, creditors, assets, business or affairs of,
(B) change or changes in the name of, or (C) amalgamation, eonsolidation, merger or
reorganization of any kind, of, or with respect to, the Borrower, the Guarantor or any
other guarantor or Person;

the impossibility or impracticality of performance, or force majeure, any act of any
governmental authority, or any other circumstance which might constitute a defence
available to, or a discharge of, the Borrower in respect of the Guaranteed Obligations or
of the Guarantor under this Guarantee;

the existence of any claim, set-off or other rights which the Guarantor may have at any
time against the Borrower or the Creditor; or

any other circumstance, event or happening whatsoever, whether foreseen or unforescen
and whether similar or dissimilar to anything referred to in any of the foregoing;




{d) the Creditor shall not be concerned to see or inquire into the powers of the Borrower or its
dircctors, officers or agents acting or purporting to act on its behalf, and moneys, advances or
credits in fact borrowed or obtained from the Creditor in professed exercise of such powers shall
be deemed to form part of the Guaranteed Obligations, even though the borrowing or obtaining
thereof was irregularly, defectively, informally or illegally effected or in excess of the powers of
the Borrower or its directors, officers or agents;

(e) any account setiled or stated by or between the Creditor and the Borrower shall be accepted by
the Guarantor as conclusive evidence, absent manifest error, that the balance or amount thereby
appearing due by the Borrower to the Creditor is so due; and

(H this Guarantee shall continue to be effective or be reinstated, as the case may be, if for any
reason at any time any payment or performance hereunder or of the Guaranteed Obligations, or
any part thereof, is rescinded, reversed, nullified, rendered void or voidable or must otherwise be
restored, refunded, returned or reimbursed by the Creditor.

5.2 Certain Acknowledgments of the Guarantor

The Guarantor acknowledges, covenants and agrees with the Creditor as follows:

(a) upon making demand hereunder, the Creditor shall be entitled to continue to exercise such rights
and remedies notwithstanding that the default may subscquently have been remedied or cured,
and

(b) all of the Creditor's remedies hereunder and under any document, instrument or agreement

relating to the Guaranteed Obligations, are cumulative and not exclusive and aetion thereon or
procurement of judgment shall not operate as a merger of or preclude or lessen any other remedy
or right.

53 Subrogation

Upon the payment or performance in full by the Guarantor of the Guaranteed
Obligations, the Guarantor shall be immediately subrogated to all right, title and interest of the Creditor
with respect thereto and under the Promissory Note, and shall be entitled, in its sole discretion, to pursue
all rights and remedies available to it with respect to such subrogated right, title and interest and to
receive for its own account payments otherwise due to the Creditor under the Promissory Note or by
operation of law with respect thereto. The Creditor agrees that at any time and from time to time after
payment or performance in full by the Guarantor of the Guaranteed Obligations and there being no
remaining amounts owing under the Promissory Note it will, without recourse, promptly and duly
execute and deliver any and all such further instruments and documents and take sueh action as may
reasonably be requested by the Guarantor in order to obtain the full benefits of the subrogation rights
contained herein and by action of law, including the assignment and transfer to the Guarantor of all of the
Creditor's right, title and interest in and to the Promissory Note and notice of such assignment and
transfer to the parties to and beneficiaries of the Promissory Note. Notwithstanding the foregoing, the
Guarantor shall have no right to be subrogated in any rights of the Creditor under the Promissory Note
until the Creditor shall have received full, final and indefeasible payment and performance in full of the
Promissory Note and the Creditor has no further obligation to extend credit or advance money to or for
the benefit of the Borrower.
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ARTICLE 6
EXPENSES, INDEMNITY AND JUDGMENT CURRENCY

6.1 Expenses

The Guarantor shall pay all reasonable expenses (including legal fees and expenses on a
solicitor and his own client, full indemnity, basis) incurred by the Creditor in connection with the
preparation, perfection, execution, protection, enforcement of and advice with respect to this Guarantee
(including the protection and enforcement of the rights of the Creditor hereunder) and such expenses
shall, from the time they arc paid by the Creditor until repaid by the Guarantor, bear interest at the
highest rate applicable to the Guaranteed Obligations.

6.2 Indemnity

The Guarantor will and does hereby indemnify and save harmlcss the Creditor from and
against any and all liabilities, actions, claims, judgments, obligations, costs, charges or expenses,
including reasonable legal fees and expenses on a solicitor and his own client, ful] indemnity, basis, made
against or incurred by the Creditor as a result of taking this Guarantee. The Creditor shall have the right
to defend against any such liabilities, actions, claims and charges and to claim from the Guarantor all
expenses incurred in connection therewith, together with all legal fees and expenses on a solicitor and his
own client, full indemnity, basis that may be paid in connection therewith. It is understood and agreed
that the covenants and conditions of this Seclion shall remain in full force and effect notwithstanding the
terinination of this Guaraniee.

6.3 Judgment Currency

In the event of a judgment or order being rendered by any court or tribunal for the
payment of any amount owing under this agreement, or for the payment of daniages in respect of any
breach of or default under this agreement, or in respect of a judgment or order of another court or tribunal
for the paymient of such amount or damages, such judgment or order being expressed in a currency (the
"Judgment Currency™) different from the currency which the Borrower and a Creditor have agreed shall
apply thereto under any document, instrument or agreement relating thereto (the "Agreed Currency"),
the Guarantor shall indemnify and hold harmless such Creditor against any deficiency in terms of the
Agreed Currency in the amounts actually received by such Creditor arising or resulting from any
difference between: (i) the rate of exchange at which the Agreed Currency is converted into the
Tudgment Currency for the purposes of such judgment or order; and (ii) the rate of exchange at which the
Creditor is able to purchase the Agreed Currency with the amount of the Judgment Currency actually
received by such Creditor on the Business Day following receipt. The indemnity in this Section 6.3 shall
constitute a separate and independent obligation of the Guarantor from its other obligations under this
Guarantee. The term "rate of exchange" as used in this Section 6.3 shall include any premiums and costs
of exchange payable in connection with the purchase of, or conversion into, the relevant currency.

ARTICLE 7
MISCELLANEOUS

7.1 No Collateral Agreements
There are no representations, collateral agreements or conditions with respect to this

Guarantee or affecting the Guarantor's obligations and liabilities hereunder other than as contained
herein.
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7.2 Joint and Several Guaranteed Obligations

The obligations of the Guarantors hereunder are joint and several, and the Guarantor
agrees that it is jointly and severally liable for the Guaranteed Obligations and all other payment and
performance obligations hereunder.

7.3 Assignment by Guarantor

The Guarantor shall not assign, in whole or in part, its rights and obligations in this
Guarantee without the prior written consent of the Creditor.

7.4 Governing Law

This Guarantee is conclusively deemed to be made under, and for all purposes to be
governed by and construed in accordance with, the laws of the Province of Alberta and of Canada
applicable therein. There shall be no application of any conflict of laws or rules which would result in
any laws other than internal laws in force in the Province of Alberta applying to this Guarantee. The
Guarantor hereby irrevocably submits and attorns to the non-exclusive jurisdiction of the courts of the
Province of Alberta for all matters arising out of or relating to this Guarantee, or any of the transactions
contemplated hereby, without prejudice to the rights of a Creditor to take proceedings in other
jurisdictions.

7.5 Notice
All notices, advices, requests and demands hereunder shall be in writing (including
facsimile transmissions) and shall be given to the Guarantor or the Creditor at the following addresses or

at such other address as any party shall designate for itself and all notices shall be effective upon actual
receipt;

if to the Guarantor, at:

125 Commerce Valley Drive West, Suite 500
Markham Ontario, L3T 7W4

Attention: President

Telefax No. 905-747-2405

AND TO

C/o Installation Services Org. Ltd.
Unit H, 7003 -5 Street SE
Calgary, AB T2H 2G2

Attention; Theresa Lea
Fax 403-255-2839
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if to the Creditor, at:

Sears Canada Inc.
290 Yonge Street, Suite 700
Toronto, Ontario M5B 2C3

Attention: General Counsel
Telefax No. {416) 941-2321

7.6 Invalidity of Provisions

In case any of the provisions of this Guarantee should be invalid, illegal or unenforceable
in any respect, the validity, legality or enforceability of the remaining provisions contained herein shall
not in any way be affected or impaired thereby.

7.7 Further Assurances

The Guarantor hereby agrees with the Creditor that it shall, forthwith and from time to
time execute and do or causc to be executed and done all documents, deeds, acts and assurances which in
the reasonable opinion of the Creditor are necessary or advisable to give effect to the obligations of the
Guarantor as contemplated hereunder.

7.8 Amendment

This Guarantee shall not be varied in its terms otherwise than by an instrument in writing
dated subsequent to the date hereof, executed by duly authorized representatives of the Guarantor and the
Creditor.

7.9 Time of the Essence
In this Guarantee, time is of the essence.
7.10 Enurement

This Guarantee shall be binding upon the Guarantor and its successors and permitted
assigns and shall enure to the benefit of each Creditor and their respective successors and assigns.

IN WITNESS WHEREOF the Guarantor has duly executed this Guarantee as of the
date and year first above written,

SHS SERVICES NAGEMEN IN

Narme: /SJ.Q hen Verhoefr
Title: Dar.gc o
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LOAN AGREEMENT dated as of the 31" day of October, 2013

BETWEEN:
SHS SERVICES LIMITED PARTNERSHIP (the "Borrower")
-and -

SEARS CANADA INC. (the "Lender™)

RECITALS:

A, The Barrower, Lender and Alaris Income Growth Paduership ("Alaris") are parties to a
letter of understanding dated September 30, 2013 (the "LOU").

B. Parsuant to the terms of the LOU each of the Lender and Alaris provided loans (the
“Interim Loans") o the Borrower in the aggregate principal aimount of Two Million Canadian Dollars
(Cdn. $2,000,000.00), as evidenced by a demand promissory note granted by the Borrower in favour of
the Lender (the "Original Promissory Note" and a demand promissory note granted by the Borrower in
favour of Alaris).

C. Pursuant to the lerms of the. LOU, each of the Interim Loans are to be replaced by non-
revolving term loans (in respect of the Lender, the "Loan" and in respect of Alaris, the "Alaris Loan") in
the aggregate principal anount of Two Million Canadian Dollars (Cdn. $2,000,000.00) (the "Principal
Sum") and the Lender has agreed to provide such Loan on the terms and subject to the conditions set
forth hercin.

AGREEMENT:
In consideration of the covenants and agreements between the Parties contained in this
Agreement and other good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the Parties agree as follows:

i. Establishment of Loan

Subject to the terms and conditions of this Agreement, the Lender hereby establishes a term credit
facility (the "Credit Facility") in favour ot the Borrower in the amount of Principal Sum.

2. Purpose

The Borrower shall use Lhe Credit Facility for general operating purposes.

W
.

Repayment of Principal and Interest
The Principal Sum shall bear interest at rate equal 7.00% per annum ("Interest”) and shall be

compounded and calculated monthly and payable monthly in arrears on the second business day of each
month (each such day being referred to herein as a "Payment Date™) until the Maturity Date.
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4, Repayment

Commencing February 16, 2015, the Borrower shall make six (6) equal monthly blended
payments of principal and interest with the final payment of all oulstainding principal and interest on July
16, 2015 (the "Maturity Date"), subject to terms of the Intercreditor Agreement (as defined below),

5. Optionai Repayment

The Borrower may at any time and from time fo time, upon two (2) days prior written notice to
the Lendcr, repay, without penalty, to the Lender the whole or any part of the outstanding amounts owing
under this Loan Agreement, subject to terims of the Intercreditor Agreement.

6. Manner, Method, Place and Time of Payment

All payments made by the Borrower to the Lender shall be made in lawful cumrency of Canada
and in imunediately available funds, and shall be paid to the Lender at #290 Yonge Street, :‘Suite 700,
Toronte, Ontarioc M5C 2B3 (Attention: Vice-President, Specialty Services) or by wire transfer to such
account as the Lender 1nay designate from time to time in writing, All payments shall be first applied to
Interest and lastly to the Principal Swn (with any payments applied to the Principal Sum over and above
the-amount of secheduled payments then due being applied against any remaining installments in inverse
order of maturity). Should any amounts owing hereunder become due and payable on any day other than
a Busincss Day, the due date shall be extended to the next succeeding business day and, in the case of
princtpal, interest shall be payable thereon at the rate per annum herein speciticd during such extension.
As used in this Loan Agreement, a "Business Day" shall be any day that is not a Saturday, Sunday, or
legal holiday in the Province of Alberta.

7. Security

The Borrower, together with SHS Services Management Ine. (the "GP"), Installation Services
Org. Lid. {("ISO", together with the GP, the "Corporate Guarantors"), Paul Verhoell and Stephen
VerhoelT (each such persons, together with the Corporate Guarantors collectively, the "Guarantors™),
shall deliver the following guaraniees and security agreements (collectively, unless otherwise specified,
the "Security Documents") as continuing security for the obligations of the Borrower hereunder:

(a) joint and several limited guarantee dated as of September 30, 2013 (the "J&S
Guarantee") granted by Paul Verhoeff and Stephen Verhoefl, limited to amount of Cdn
$£1,000,000.00 in favour of the Lender;

{b) limited guarantee dated as of September 30, 2013 granted by ISO limited to an aggregate
amount of Cdn, $750,000.00 in tavour of the Lender;

() guarantee dated as of September 30, 2013 granted by the GP in favour of the Lender;
{d) general security agreement dated as of September 30, 2013 granted by the Borrower in

favaur of the Lender, providing a charge on all of the preseni and after-acquired assets,
undertaking and property of the Borrower;

{e) general security agreement dated as of Sepiember 30, 2013 granted by the GP in favour

of the Lender, providing a charge on all of the present and after-acquired assets,
undertaking and property.of GP;
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(k)

general security agreement dated as of September 30, 2013 hercof granted by ISO in
favour of the Lender, providing a charge on all of the present and afler-acquired assets,
undertaking and property of 1SQ;

a confirmation and acknowledgement granted by the Borrower and each ol the
Guarantors in favour of the Lender confirming and acknowledging the continued effect of
the documents listed in {a)-(f) above, as applicablc:

Guarantees and Acknowledgement Act (Alberta) Certificate dated on or about the date
hereof in respect of the J&S Guarantee pranted by Paul Verhoeft in favour of the Lender;

Guarantees and Acknowledgement Act (Alberta) Certificate dated on or about the date
hereof in respect of the J&S Guarantee granted by Stephen Verhoeft in favour of the
Lender;

an intercreditor agreement between the Borrower, the Lender, the Guarantors and Alaris
confirming, among other things, that the Security Documents will be shared pari passu in
right of payment between the Lender and Alaris (as amended, restated, modified or
supplemented from time to tinte, the "Intercreditor Agreement™); and

an amended and restated postponement agreement dated as of the date hereof between the
Borrower, the Lender, Alaris, the GP and [SO (as amended, restated, modified or
supplemented from time to time, the "Amended and Restated Postponement
Agreement"),

together with such supporting certificates and opinions, as applicable, in relation to the Borrower, the
Carporate Guarantors and the Security Documents, as are requested by the Lender, acting reasonably.

The Lender acknowledges to the Borrower that it has received the items listed in (a) - () above.

8. CONDITIONS PRECEDENT:

The cllectiveness of this Loan Agreement and the obligation of the Lender to make the Principal
Sum available to the Borrower hereunder is subject to and conditional upon the receipt (if not already
received), in form and substance satisfactory to the Lender and its iegal counsel, acting reasonably of:

(a)
&

a duly executed copy of this Loan Agreement;

duly exeeuted copies of the Security Documents, which shall have been registered by the
Lender in all applicable jurisdictions in order to perfect and maintain the security created
by the Security Documents;

an ofticer's certiticate of the GP, in its own capacity and in its capacity as general partner

of the Borrower, and 1SO certifying certain general corporate and partnership matters, as

applicable:

(1) confirming previous delivery of its articles and by-laws and in the casc of the GP,
the partnership agreement of the Borrower and all amendments thereto;

(i) a certified copy of a resolution of the board of direetors of such parly relating to
such party's authority to execute, deliver and perform its obligations under this
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Loan Agreement or the Security Documents to which it is a party, as applicable,
and in the case of the GP, on behalf of the Borrower, and the mammer in which
and by whom they are to be executed and delivered;

(iii)  an incumbency certiticate of an officer of the GP and ISO setting forth specimen
signatures of the individuals authorized to execute this Loan Agreement or the
Security Documents to which it is a party, as applicable, on such party's behalf
and in the case of the GP, on behalf of the Borrower,

(&) an amendment {o the transition services agreement dated February 28, 2013 berween the.
Lender and the GP, as assigned to .and. assumed by the Borrower (the "Traasition
Agreement"), to delete the rcquirement in Section 5(a)(i) thereto 1o pay the weckly base
fee;

(e) an amendment to the branded concession agreement dated March.2, 2013 between the
Lender and the GP, as assigned to and assumed by the Borrower (ihe "Concession
Agrecment") providing, among other things, that:

(i) the Borrower shall not have to pay the Commission (as defined therein) and such
Commission shall not accrue to be payable for the months of September 2013
and October 2013;

(i) the amount of the Commission Guaraniee (as defined therein) payable in respect
of the current fiscal year shall be reduced by an amount equal to the amount of
the Cominission that would have been payable for the months of Sepicmber 2013
and October 2013;

(iii)  commissions for the months of November 2013, December 2013, and January
2014 (the "Deferred Commissions') shall accrue from and after November 30,
2013 but payment of the Deferred Commissions shall cecase upon any
enforcement of either of the Loan or the Alaris Loan; and

(iv)  comfirmation that commissions for February 2014 are due in accordanee with the
terms of the Concession Agreenient;

03] an amendment (coliectively with (e) above, the "Amendments") to the limited
partnership agreement in respect of the Borrower dated Februiary 25, 2013 (the "LP
Agreement"), providing, among other things, that:

(1 the definition of Preferred Distributions (as defined therein) shall be amended to
delete the 6% top end collar on distributions;

(ii) Atlaris shall be entitled to a ten percent (10%) net profits interest on all profits of
the Borrower (as may be specified in a separate side letter between Alaris and the
Borrower);

(ili)  amendments to the LP Agreement (and any consequential amnendments to give

etfect thereto) will take effect after the Loans have been rcpaid and the Deferred
Commissions referenced above have been paid by the Borrower;
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(iv)  distributions payable by the Borrower under the LP Agreement shall not be
payable for the months of September 2013 through and inclusive of January
2014; and

) commencing February 2014, distributions shall be payable by the Borrower in
accordance with the terms of the LP Agreement;

evidence of the appointment of Michagl Clements as CEO ol the GP;

cvidence that Michael Strachan is President of the GP;

a certificate of status/compliance or partnership search, as applicable, dated on or about
the date hereof in respect of the GP, ISO and the Borrower in its jurisdiction of
incorporation or formation;

legal opinions from counsel to the Borrower, the GP and 1SO;

consent by HSBC Bank Canada in respect of grant by [SO of the Security Documents to
which it is a party;

consent by each of the Lender and Alaris in respect of the Hot Water Business Sale; and
all necessary govermimental, rcgulatory, shareholder and other consents and approvals

required to be obtained, if any, by the Borrower and the Guarantors in connection with
the transactions contemplated by this Loan Agreement and the Security Documents.

The conditions in this Section § arc inserted for the sole benefit of the Lender and may be waived by the
Lender in whole or in part (with or without terms or condilions).

9. Representations and Warranties

The Borrower represents and warrants as follows:

(a)

Creation and Power. The Borrower is a corporation or limited partnership, as
applicable, duly incorporated or formed, as applicable, and existing under the laws of its
jurisdiction of incorporation or formation. The Borrower has the corporate or
partnership, as applicable, power and capacity to enter into and perfonn ils obligations
under this Loan Agreement the Security Documents.

Authorization. The execution and delivery of, and performance by the Borrower of its
obligations under, this Loan Agreement and the Security Documents (o which it is a party
‘have been authorized by all necessary corporate and partnership action, as applicable.

No Conflict. The execution and delivery of, and perfonnance by the Borrower of their
respective obligations under this Loan Agreement and the Security Documents to which
it is a party:

(i) daes not constitute or result in a violation or breach of] or confliet with, or allow
any person to exercise any rights under, any of the terms or provisions. of its
respective articles or by-laws or its partnership agreement, as applieable, or under
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any material contract, license or instrument to which it is a party or to which its
assets or business operations are subject;

(ii) do not result in a breach of, or cause the termination or revocation of, any
governmental or other authorization held by it that is necessary to the ownership
of its assets or the operation of its business; and

(iii)  do not resulr in the violation of any applicable law.

{cd) Execution and Binding Obligation. This Loan Agreement and the Security Documents
lo which it is a party have been duly executed and delivered by it and constitute legal,
valid and binding agreements of it, each enforceable against it in accordance with its
terms, subject only to any limitation under applicable laws relating to (i) bankruptcy,
winding-up insolvency, amangement, fraudulent preference and conveyance, assigmment
and preference and other similar laws of general application affecting creditors' rights,
and (i) the discretion that a court may exercise in the granting of equitable remedies
including specific performance and injunction.

{e) No Event of Default, As of the date hereaf, no Event of Default has occurred and is
continuing and no event has occwrred which with the giving of notice, tapsc of time, or
both, would constitute an Event of Default.

H Title to Properties. It has good and valid title to its property, subject only to Perrnitted
Encumbrances (as defined below). Tt is enlitled to charge or pledge its interests in its
property in favour of the Lender as provided in the Security Documents to which it is a
party without the need to obtain any consent of or release from any other person which
has not been obtained and such property is not held in trust by it for any person.

(2) The sole partners of the Borrower arc the GP and Alaris and its sole general partner is the
GP.

10. Covenants

So long as any amounts owing hereunder remain outstanding, the Borrower covenants and agrees
as follows:

(a) Punctual Payment. It shall make all payments when due hereunder.

(b) Existence. It shall do or cause to be done all things necessary or desirable to maintain the
Borrower's corporate or partnership existence, as applicable, and the Borrower's corporate or
partnership, as applicable, power and capacity to own its property and asséts.

{c) Compliance with applicable law and contracts. Tt shall comply in all material respects
with the requirements of all applicable laws, rules and regulations applicable (o it and all
material contracts to which it is a party or by which it or its property is bound, inicluding,
without limitation the Concession Agreement and the Transition Agreement.

(d) Paymient of taxes and claims. It shall cause to be paid and discharged all taxes, remittances,
source deductions and othier claiins payable by it.
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(e) Insurance. It shall maintain adequate insurance in respect of its assels, property and
undcriaking, as is customary in the case of businesses of established reputation engaged in the
same or similar businesses and to the extent available on comunercially reasonable terms,
with reputable insurance companies (and in any event at least to the extent required by the
Concession Agreement) and will provide the Lender with copies of all insurance policies or
certificates relating thereto if’ so requested. All such insurance policies will contain a loss
payable clause and mortgage clausc in favour of the Lender and Alaris, in accordance with
the Intercreditor Agrcement.

(f) Maintain Title to Properties. [t shall imaintain good and valid titlc to its assets, property and
undertaking, subject only to the following (the "Permitted Encumbrances"):

()

(i)

(iif)

(iv)

(v)

(vi)

(vii)
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licns for taxcs, rates, asséssments or other governmental charges or levies not yet
duc {or if overdue are being contested by such person diligently and in-good faith
by appropriate proceedings and then, only for so long as such contestation
effectively postpones the rights of the holders thereof to enforce such liens);

Purchase Money Security Interests and -capital leases which Purchasc Money
Security Interests and capital leases, in respect of the Borrower, do not at any
time securc obligations exceeding $2;000,000 in the aggregate;

inchoate liens, charges or encumbrances imposed or permitted by laws such as
garagemens' liens, carriers’ liens, builders' liens, materialmens' liens and other
liens, privileges or other charges of a similar nature which rclate to obligations
not due or delinquent or if due or delinquent are being contested by such person
diligently and in good faith by appropriate proceedings;

liens to secure its assessments or current obligations which are not at the time
overdue or otherwise dischargeable by the payment of money, and which are
incurred in the ordinary course of its business under workers' compensation laws,
employment insurance or other social security legislation or similar legislation,

provided that such liens are in amounts commensurate with such current

obligations;

liens or any rights of distress reserved in or exercisable under any lease or
sublease to which it is a lessce which sccure the payment of rent or compliance
with the terms of such lease or subleasé,. provided that such rent is not then
overduc and it is then in compliance in all material respects with such terms;

the right reserved to or vested in any governntental or regulatory body by the
terms of any lease, license, grant or permit or by any statutory or regulatory
provision to terminate any such lease, license, grant or permit or to require
annual or other periodic payments as a condition of the continuance thereof:

good faith deposits made in the ordinary course of business to secure the
perfonnance of bids, tenders, contracts {other than for the repayment of borrowed
money), leases, surety, customs, pérformance bonds and other similar
obligations;



(vili) security granted to the Lender in accordance with the Concession Agreement or
Transition Agreement;

(ix)  any security in favour of the Lender which is subject to, and granted in
accordance with, the terms of the Intercreditor Agrecement;

(x) any security in favour of Alaris which is subject to, and granted in accordance
with, the terms of the Intercreditor Agreement;

{xi)  any security which secures the obligations of the Borrower or GP under a credit
agreement that may be entered into by the GP with a financial institution or a
syndicate of financial institutions as lenders thereunder (as the same may be
further amended, modified, supplemented or restated [rom time to time in
accordance with the provisions thereof, the "Senior Credit Agreement™);

(xii)  any security created by any of the Security Documents; and
{xiii) other encumbrances agreed to in writing by the Lender from time to time,

and to minor defects of title which in Lhe aggregate do not affect its rights of ownership
therein or the value thereof in any material way. In this Loan Agreement, the term "Purchase
Moncy Sccurity Interest" means any lien, charge or other encumbrance created by the
Borrower securing indebtedness incurred to finance the acquisition of personal property;
provided that (i) such -encumbrance is created substantially simultaneously with the
acquisition of such personal property, (ii} such éncumbrance docs not at any time encumber
any personal property other than the personal property financed by such indebtedness, (iii)
the amount of indebtedness secured thereby is not increased subsequent to such acquisition,
and (iv) the principal amount of indebtedness sceured by any such encumbrance at no time
cxceeds 100% of the original purchase price of such property at the time it was acquired,

(g) Operation of Properties. It shall operate its respective property in accordance with sound
industry practice, with all insurance policies and in all matertal respects with applicable laws.

{h} Protection of Security. It shall do all things reasonably rcquested by the Lender to protect
and maintain the Security Documents and the priority thereof contemiplated hereby in relation
to other persans in each jurisdiction in which it may do business or have assets.

(i) Security Interests. It shall ensure that the security intcrest granted by it to the Lender as
security. [or its obligations under this. Loan Agreement is at all times a valid and enforceable
security interest, perfected in the Provinees of Ontario and Alberta (and any other jurisdiction
in which it may do business or have assets from time to time) and ranking ahead of all other
liens, charges or other sccurity interests, cxcept as othenwise contemplated by this Loan
Agreemertt or the Intercredilor Agrecment.

(i) Financial Covenants. It shall at all times maintain such financial covenants as are set out in
Schedule “N™ (o the Concession Agreement in aecordance with the ternmns set out therein,
provided that in the case ot' the requirement to provide such financial covenants (or any of
them) are waived under the Concession Agreement (including, for certainty, the existing
waiver thereof pursuant to the LOU which is in effect as of the date hereof). such waiver shall
also be effective as a waiver of such financial covenants hereunder for so long as the
applicable waiver uider the Concession Agreement remains in effect;
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(1) Financial Reporting, The Borrower shall provide the Lender with the following:

@

(ii)

(iii)

(iv)

a certificate in the form as set out in Schedule “N” to the Concession Agreement
within 30 days of the end of each Fiscal Month (as such term is defined in the
Concession Agreement), signed by the chief financial officer of the Borrower;
provided that in the case of the requirement to provide such certificate is. waived
under the Concession Agreement (ineluding, for cerainty, the existing waiver
thereof pursuant to the LOU which is in eéffect as of the date hereof), such waiver
shail also be effective as a waiver of such requirement hereunder for so long as
the applicable waiver under the Concession Agreement remains in effect;

quarterly unaudited financial statements for itself-and GP within 30 days of the
end of each fiscal quarter;

annual audited financial statements for itself and GP within 90 days of the end of
each liscal year; and

such other financial and operating statements and repoits for itself and GP as the
Lender may rcasonably request trom time to time.

(1) Notice of Event of Default and other matters. The Borrower shall, as soon as practieable
alter it shall become aware of the same, give notice to the Lender of the commencement of
any proceeding against, any development which might have a material adverse etfect upon its
ability to perform its obligations under this Loan Agreement or its or the Guarantors ability
(taken as a whole) to perform their respective obligations under the Security Documents to
which they are a party or-any Event of Default of which it has knowledge, giving in each case
the details thereof and specifying the action proposed to be taken with respect thereto,

{m) Limitation on Change or Cessation of Business. It shall not alter the nature of the business
conducted by it or cease to carry on such business.

(n) Limitation on Indebtedness. It shall not incur any any indebtedness for borrowed money or
provide any guarantee or financial assistance to another person in respect thereof, other than
the following:

(1)

(i)
(iii)
(iv)

v)

indebtedness under this Loan Agreement;
indebtedness under the Alaris Loan Agreement;
indebtedness under the Concession Agreement and the Transition Agreement;

indebtedness to Alaris which is subject to the Amendcd and Restated
Postponement Agreement; and

indebtedness which is either secured by a Permitted Encumbrance or unsecured
and which does not in the apgregate exceed $3,000,000;

(o) Limitation on Liens. It shall not provide or permit a security interest, charge, encumbrance
or other lien over any of ils assets, property or undertaking, except for Permitted
Encumbrances,
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(q)
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(s)
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Limitation on Distributions, li shall not make:

(i) any declaration or payment of dividends, distributions, fees or management fees
of any kind directly or indirectly to any of its unitholders or attiliates;

(i) any repurchase, retraction or redemption of its units;

(iil)  any repayment of any amount of principal, interest or other amounts in respect of
any indebtedness for borrowed money owed to any affiliate; or

{(iv)  any loan or advance that is made in favour of a holder of its units-or an affiliate,

in each case whether any of the foregoing is made, paid or satisfied in or for cash, property or
both, unless all indebtedness under the Loan ‘Agreement has been fully and finally paid;
provided that the Lender acknowledges and agrees that (i) the Borrower may make
distributions to Alaris as petmitted under, and in accordance with, the terms of the
Postponement Agreement (the “Alaris Distributions”), unless and until an Event of
Default has occurred and is then continuing or would reasonably be expected to occur
as a resuft thereof; and (ii} in addition to the Alaris Distributions, the Borrower may
make payments of normal salary, bonus, management fees or other remuneration to
its shareholders in connection with such services rendered to the Borrower which are
payable in the ordinary eourse.

Limitation on Mergers, Amalgamation and Consolidations. [t shall not merge,
amalgamate or consolidate with another person or enter into any corporate reorganization or
merger, or liquidate, wind-up or dissolve itself, or permit any liquidation, wind-up or
dissolution;

Limitation on Assct Dispositions. [t shall not make any dispositions of its assets, other than
the tollowing:

(i) inventory in the ordinary course of business;
(ii) used. surplus, obsalcte or worn-out property tor nominal consideration;

(i) other property to arm's length third paries for fair market value, provided the
aggregate amount of such asset dispositions does not exceed the amount of equal
10 5% of the Borrower's consolidated tangible asscts in any fiscal year; and

(iv) in connection with the Hot Water Business Sale.

Limitation on Transactions with Affiliates. It shall not enter into any transaction
(including, without limitation, the purchase, sale or exchange of any property or the
rendering of any services) with any of its affiliates, or with any of its or their directors or
officers, or enter into, assume or suffer to exist any employment, consulting or analogous
agrecement or arrangement with any such alfiliate or with any of its directors or officers,
except a transaction or:agreement or arrangement which is in the ordinary coursc of business
of the Borrower and such affiliate and which is upon fair and reasonable terms not materially
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less Favourable to the Borrower or applicable affiliate than it would obtain in a coniparable
arm's length transaction,

Most Favoured Lender. In the event that the Borrower or GP enters into, assumes or
otherwise agrees to or becomes bound by or becomes obligated under any other agreement in
respect of indebtedness which provides for any covenants which are either in addition to the
covenants contained herein (cach, an "Additional Covenant") or if provided for her¢in, are
on terms which arc mere restrictive or onerous (each, a "Restrictive Covenant”) than the
terms of the eguivalent covenant contained in this Loan Agreemcnt, then this Loan
Agreement shall be automatically deemed to be amended to include such Additional
Caovenant or to revise the equivalent existing covenant herein to correspond with the more
restrictive or onerous terms of such Restrictive Covenant, as applicable, effect as ol the date
the Borrower or GP. as applicable, becomes subject to such Additional Covenant or
Restrictive Covenant. Upon the request of the Lender, the Borrower shall promptly execuie
and deliver, at its expense (including the [ees and expenses ot the Lender and its counsel in
connection therewith}, an amendment to this Loan Agreement in form and substance
satisfactory to the Lender; provided for certainty that the exccution and delivery of such
amendment shall not be-a precondition to the effectiveness of the amendments decmed to be
made pursuant to this subsection (s).

Hot Water Business Sale of TTot Water Business. The Borrower shall be required 1o
complete a sale (the "Hot Water Business Sale") of its hot water business, being on the date
of this Loan Agreement, the water heater equipment owned by the Borrower and rented to
customers of the Borrower, together with all rental contracts and assets and liabilities
associated therewith, on the following conditions:

a. the Hot Water Business Sale shall be completed by no later than March 31, 2014; and

b. a minimum of $1,000,000 of the proceeds of the Hot Water Business Sale to be paid to
each of the Lender and Alaris as a repayment of the Loan and the Alaris Loan,
respectively, and on an equal basis.

11. Events of Default

Any one or more of the following described events that has occurred and is continuing constitutes
an "Event of Default" with respect to this Loan Agreement:

()

(b)

(c)

the Borrower shall fail to make any payment on account of the Principal Sum or Interest
{or portion thereof) on the applicable date dué hercunder and such Failure remains
unremedied for 3 business days;

if'a decree or order of a court of competent jurisdiction is entered adjudging the Borrower
or a Guarantor bankrupt or insolvent under the Companies' Creditors Arrangement Act
(Canada), the Bankruptcy and Insolvency Act (Canada) or any other bankruptcy,
insolvency or analogous laws or ordering the winding up or liquidation of its affairs and
the continuance of any such decree or order remains unstayed and in eftect for a period of
30 consecutive days;

if the Borrower or a Guarantor makes any assignment in bankruptcy or makes any other
assignment for the benefit of creditors, makes any proposal under the Bankruprey and
Insolvency Act (Canada) or any comparable law, secks relief under the Companies'
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(e

(D

(g)
(h)

¥

12

Creditors Arvangement Act (Canada) or any other bankruptcy, insolvency or analogous
law, files a petition or proposal to take advantage of any act of insolvency, consents to or
acquiesces in the appointment of a trustee in bankruptcy, receiver, receiver and manager,
interim receiver, custodian, sequestrator or other person with similar powers of itself or
of all or any substantial portion of its assets, or files a petition or otherwise commenees
any proceeding sceking any reorganization, arrangement, composilion, administration or
readjustment under any applicable bankruptcy, insolvency, moratoriuni, reorganization or
other similar law affecting creditors’ rights or conseuts to, or acquicsces in, the filing of
such assignment, proposal, relief, petition, proposal, appoiniment or proceeding;

any of the representations and warranties of the Borrower or a Guarantor in Section 9
above, any of the Security Documents proves to be incorrect, false or inaccurate in any
malertal respect as of the date hereof;

the Borrower or a Guarantor Tails to comply with any of the covenants contained herein
not otherwise referenced in this Section 11, or in any Security Document to which it is a
party, and where capable of being remedied, such failure remains unremedied for 30 days
after receipt by the Borrower of written notice thereof from the Lender;

failure of the Borrower to completc and consummate the Hot Water Business Sale upon
the terms and conditions specitied in Section 10(t) herein;

the sale of all or substantially all of the assets of the Borrower;

a change of control occurs; where "change of control” means if after the dale hereof any
person acquires, directly or indircctly, alone or in concert with other persons, over a
period of time or at any one time, uniis in the capital of the Borrower aggregating in
excess of 530% of all of the then issued and outstanding voting securities of the Borrower;

an "Event of Defaudt" as defihed in the Concession Agrcement, in each case has
occurred and is continuing {(and which has not becn waived by the Lender) which results
in the acceleration of indebtedness thereunder prior to the stated maturity thercof, the
termination of sueh agreement prior to iis stated termination date or the exercisc of
material rights and remedies by the Lender or other counterparty thereunder, as
applicable; or

the Borrower or a Guarantor challenges or threatens to challenge the validity or
enforceability of this Loan Agreement or any of the Security Documents to which it is a

party.

12, Remedies

Subject to the provisions of the Intercredilor Agreement, upon the occurrence of any Event of
Default, the Lender may declare all outstanding amounts hereunder to be immediately due and payable
and pursue any right or remedy provided herein or otherwise allowed by law. The Lender may pursue any
such rights or remedies separately, together or successively. Exercise of any such right or remedy shall
not be deemed an election of remedies. Extension of time for payment of all or any part of the amounts
owing hereunder at any time, or failure of the Lender to enforce any of its rights or remedies hereunder,
shall not release the Borrower and shall not constitute a waiver of the rights of the Lender to enforce such
rights and remedies thereafter.

00793.2089 16173640.5
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13. Default Interest

Any amount owing hereunder which is not paid when due {including, without limitation, overdue
and unpaid interest) shall bear interest at the rate aforesaid plus 2.0%, calculated and compounded on the
last business day of each calendar month, and shall be paid without the necessity for any demand being
made, but if demand is made, on demand.

14, Governing Law

This Loan Agreement has been executed under and shall be construed and enforced in accordance
with the laws of the Province of Alberta.

15. Severability

If any provision of this Loan Agreement is found by a court of competent jurisdiction to be
invalid or unenforceable as written, then the parties intend and desire that (a) such provision be
entorceable to the [ullest extent perinitted by law, and (b) the invalidity or unenforceability of such
provision shall not affect the validity and enforceability of the remainder of this Loan Agreement.

16. Amendment

This Loan Agreement may not be amended, modified or changed, nor shall any provision hereof
be deemed waived, except by an instrument in writing signed by the parties.

17. Waivers

Time shall be of the essence of this Loan Agreement. The Borrower hercby waives presentment
for payment, notice of non-payment, protest, or a notice of protest of this Loan Agreement and agrees that
it shall remain liable in respect hereof as if presentment, notice of non-payment, protest and notice of
protest had been duly made or given. No waiver by the Lender of any right contained in this Loan
Agreement shall be deemed a waiver as to any [uture transaction or occurrence,

18. Calculation of Interest

Intcrest shall be calculated hercunder withoul deduction or allowanee in respect of deemed
reinvestment or otherwise and on the basis of the aetual number of days-elapsed in a year of 365 days.
The rate of interest specified herein is intended to be a nominal rate and not an effective rate of interest.

19. Right of Setoff

Notwithstanding anything else contained herein or elsewhere, the Borrower acknowledges and
agrees that upon the occurrence of an Event of Default that is continuing the Lender shall be entitled to,
but not obligated to, set off any amounts or other rights owing by the Lender to the Borrower (pursuant to
the Concession Agreement, the Transition Serviecs Agreement or otherwisc) against the amounts payable
by the Borrower hereunder.

20. Evidence of Obligations
The Lender shall maintain an account evidencing the indebtedness and liabilities of the Borrower

hereunder and the amounts of prineipal, interest and other amounts owing and paid from time to time
hercunder. Such accounts maintained by the Lender shall, at all times and for all purposes, be eonclusive
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evidence of the existence and amounts of the obligations of the Borrower therein recorded, absent
manifest error.

21, Successors and Assignment

This Loan Agrecment shall be binding upon the successors and permitted assigns of the Borrower
and the Lender. The Borrower shall not be entitled to assign its rights or obligations hereunder without
the prior written consent of the Lender. Any assignment of this Loan Agreement in violation of the terms
hereof shall be void ab initio.

The Lender shall be entitled to assign its rights or obligations hereunder without the prior written
consent of the Borrower.

22, Payment of Obligations

Upon the payment of the full amount of the Principal Sum and Interest and any additional
amounts owing hereunder in respect thereof this Loan Agreement shall terminate, provided that the
provisious of Section 25 shall survive such termination. At such time, any and all guarantecs made in
favour of the Lender and/or liens of the Lender on any property of the Borrower or the Guarantors or
other collateral securing the Borrower's or lhe Guarantors' obligations or security interests hereunder shall
be aulomatically terminated and released, and the Lender shall take such actions as the Borrower inay
reasonably request to accomplish aud reflect on public record such termination and release.

23. Original Promissory Note

The Original Promissory Note shall be and is hereby replaced in the form of this Loan
Agreementi. All amounts outstanding under the Original Promissory Note .as of the date hereof shall
continue to be outstanding; under this Loan Agreement and shall be deemed to be obligations owing by
the Borrower to the Lender under this Loan Agreement.

24, Notices

Notices hereunder shall be given by the parties hereto-in the manner sct forth in the Tntercreditor
Agreement, or at such other address as either party may advise the other in writing lrom time to time.

25. Indemnity

The Borrower agrees to pay all expenses, including reasonable counsel fees and legal expenses,
incwired by the Lender in enforeing payment of any amounts payable hereunder,

26. Survival of Transition Agreement and Concession Agreement Provisions

In the event that either the Transition Agreement or the Coneession Agreement is terminated
while this Loan Agreement is in eflect, any provisions of the Transition Agreement or the Coneession
Agreement, as apphcable, referenced herein, shall be deemed to be those provisions as worded and in
effect immediately prior to such termination of the Transition Agreement or the Concession Agreément,
as applicable, and shall survive under this Loan Agreement.
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27. Counterparts

This Loan Agreement may be executed in any number of counterpatts (including by facsimile
transmission or other electronic transmission (including in .pdf format) and by ditferent parties in separate
counterparts, each of which when so executed will be deemed to be an original and all of which taken
tosether will constitute one and the same instrument,

{Intentionally blank; signaturc blocks on following page]
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IN WITNESS WHERZEOF the parties hereto have caused this Loan Agreement to be duly executed and
delivered as of the date first above written.

SEARS CANADA INC. SHS SERVICES LIMITED PARTNERSHIP,
[ by its general parimer, SHS SERVICES
MANAGEMENT INC.
Per: . Per:
Name: Texrrl Lowe Name:

Title: Vice-President, Hometown StoresTitle:

Per: MM!/

Name: Greg’ Guyatt
Tifle: Vice-President, Corporate Controller

[Siguature Page 1o Loan Agreement ~ Sears Canada Inc.]




IN WITNESS WHEREOF the parties hereto have caused this Loan Agreement to be duly executed and
delivered as of the date first above written.

SEARS CANADA INC. SHS SERVICES LIMITED PARTNERSHIP,
by its SHS SERVICES
MANA
Per: Per: \
Name: Namb;/ M Ny f’t‘i,hf\(-'{aanq ents
Title: Titte: CE£Q
Per:
Name:
Title:

[Signature Page to Loan Agreement — Sears Canada Ine.)
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This is Exhibit “H” referred to in the
Affidavit of Daniel Westreich
Sworn before me, this __7___

day of January, 2014.

2

A Commissioner, Eftc.

Sam Golder,

a Commissioner, etc., Province of
Ontario, while a Student-at-Law.
Expires August 26, 2016.




GENERAL SECURITY AGREEMENT

This General Security Agreement made as of 2nd day of March, 2013

By:
SHS Services Management Ine.

(the “Debtar”)

.I_n Favour of:
Sears-Canada Inc,
(the “Secured Party™)
1 Security

1.1 For value received, the Debtor grants and creates the security constituted by this General
Security Agreement and agrees to the ternms, covenants, agreements, conditions, provisos
and other matters-set out in this General Security Agreement,

1.2 As.general and continuing security for the Obligations (as defined in clause 2.1 hereof), '
the Debtor: .

1.2.1 ‘hereby grants to the Secured Party, by way of mortgage, charge, assignment and e
transfer, a security intercst in all presently owned and hereafter acquired personal .
property of the Debtor of whatsoever nafureé and kind and wheresoever §itiate and . P
all proceeds thereof and therefrom, renewals thereof, Accessions thereto and o
substitutions therefor, (all of which are herein collectively called the “Personal CoE
Property Collateral™), including, without limiting the generality of the foregoing, PR
“all the presently owned or held and hereafter acquired right, title and interest of
the Debtor in and to all Goods (including all accessories, attachments, additions
and Accessions thereto), Chattel Paper, Documents of Title (whether negotiable
or not), Instruments, Intangibles (subject to Clause 1.2.2 hereof), Licences,

Money, Securities, Investment Property and all;

(a) Inventory of whatsoever nature and kind and wheresoever situate;

(b) Equipment (other than lnventory) of whatsoever nature and kind and
wheresoever situate, including, without limitation, all machinery, tools,
apparatus, plait, furniture, fixtures and véhieles of whatsoever nature and
kind;
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1.2.2

1.2.3

148308674

{c) book accounts and book debts and génerally all Accounts, debts, dues,
claimg, choses in action and-demands of every nature and kind howsoever
arising or secured including letters of credit, letters of guarantee and
advices of credit, which are now due, owing or accruing or growing due to
or owned by or which may hereafter become due, owing or accruing or
growing due to or owned by the Debtor (all of which are herein
collectively called the “Deébts™);

(d}  deeds, documents, writings, papers, books of account and other books
relating to or being records of Debts, Chattel Paper or Documents of Title
or by which such are or may hereafter bc secured, evidenced,
acknowledged or mmade payable;

(e)  .contracfual rights and insurance claims and all goodwill;
) monies other than trust monies lawfully belonging to others; and

(g)  personal property described in any schedule now or hereafter annexed
hereto; and

hereby grauts to the Secured Party, by way of mortgage and charge a security
interest in all presently owned and hereafter acquired patents, trade-marks,
copyrights, industrial designs and other intellectual property and all proceeds
thereof and ‘therefrom. renewals thereof, Accessions thereto and subslilutions
therefor (all of which is deemed to be included in the definition of “Personal
Property Collateral” referred to in Clauses 1.2.1 and 1.3.2 hereof); and

hereby chargies as and by way of a floating.charge in favour of the Secwed Party
all the presently owned or held and hereafter acquired property, assets, effects and
undertakings of the Debtor of whatsoever. nature and kind and wheresoever

situate, other than such of the property, assets, effects and undertakings of the

Debtor as.are validly and effectively subjected to the security interest granted to
the Secured Party pursuant to clause 1.2.1, (all of which property, assets, effects

~ and undertakings so charged by this clause 1.2.3 are herein collectively called the

“Other Collateral”) including, without limiting the generality of the foregoing, all
presently owned or held and hereafter acquired right, title and interest of the
Debtor.in and to real and immovable and leasehold property and rights whether in
fee or of a less estate and all interest in and rights relating to lands and all
easements, Tights of way, privilege, benefits, licences, improvements and rights
whether connected therewith or appurtenant thereto or separately owned or held
and all structures, buildings, plant, machinery, fixtares, apparatus and fixed assets
and the charge created by this clause 1.2.3 shall be a floating charge such that the
Debtor shall not have power without the prior written consent of the Secured
Party to:

(a) create or permit to exist any Encumbrance against amy of the Other
Collateral which ranks or could in any event rank in priority to or pari




passu with the security constituted by this General Security Agreement,
save for:

(1) - those Encumbrances shown in the Encumbrance Schedule; and -

(2)  Encumbrances approved in writing by the Secured Party prior to
creation or assumption; or

b) grant, sell, exchange, transfer, assign, lease or otherwise dispose of the
Other Collateral.

1.3  Inthis General Security Agieement:

1.3.1
132

1.3.3

1.3.5

1.3.6

1.3.7

[4830867.4

any reference to “Premises” shall mean all property owned or leased by the
Debtor;

the Personal Property Collateral and the Other Collateral are herein together
called the “Collateral;

any reference to “Collateral” shall, unless the context otherwise requires, be
deemed a reference fo

“Collateral or any part thereof’;

any reference to “Debtor” and the personal pronoun -“it” or “its” and any verb
relating thereto and used therewith shall be read and construed as required by and
in dccordance with the context in which such words are used depending upon
whether the Debtor is one or more corporations and, if more than one Debtor
executes this General Security Agréement, this General Security Agreement shall

~ apply and be binding upon each of them jointly and severally and all obligations

hereunder shall be joint and several;

any reference to “Environmental Laws”™ shall mean any laws, regulations, orders,
by-laws, permits or lawful requirements of any governmental authority with
respect to environmental protection or regulating hazardous materials;

any reference to “General Security Agreement” shall, unless the context otherwise
requires, be deemed a reference to this General Security Agreement as amended
from time to time by written agreement together with the schedules hereto and
any schedules added hereto pursuant to the provisions hereof;

any reference to “Hazardous Materials” shall mean any asbestos material, urea
formaldehyde, explosives, radioactive materials, pollutants, contaminants,
hazardous substances, coitosive substances, toxic substances, special waste or
waste. of any kind: including, without limitation, compounds known as
chlorobiphenyls and any substance the storage, manufacture, disposal, treatment,
generation, use, transport, remediation or release of which into the environment is
prohibited, controlled or licensed under Environmental Laws;




1.4

1.5

1.6

2.1

1.3.8  any reference to “PPSA™ shall niean-any legislation of any province or territory in
Canada_governing the. 01eat10n, peifection -and enforcement of and .other matters
pertaining to security interests in personal property, as amended from time to time
and any Act substituted therefor and amendments thereto and, for the purposes of
interpreting a term referred to herein or any reference to PPSA herein, unless
otherwise indicated, means specifieally the PPSA of Ontario, except to the extent
that matters oftitle, creation, perfection or priority of the security interests granted
hereby or procedutal issues of foreclosure are required to be governed by the laws
of a.province in which the Collateral or any part thereof is located, in which case,
‘it shall mean the jurisdiction that governs the matters of title, creation, perfection
or priority of the security interests granted hereby or procedural issues of
foreclosure in which such Collateral or such part thereofis located, as applicable;

1.3.9 any reference to thé “Province” shall mean the Province of Ontario; and

1.3.10 the terms “Goods”, “Chatte]l Paper”, “Documents of Title”, “Equipment®,
“Accounts” “Consumer Goods”, “Instruments”, “Intangibles”, “Licences”
(Alberta and British Columbia only), “Money”, “Securities”, “Investinent
Property”, “Proceeds”, “Inventory” and *“Accessions” and other words and
expressions which have been defined in the PPSA shall be interpreted in
accordance with their respective meanings given in the PPSA (either in the
singular or plural thereot), as the context requires unless otherwise defined herein
or unless the.context otherwise requires,

The Secured Party and the Debtor have not agreed to postpone the time for attachment.of'
the security interests granted hereby. )

The security interest in Consumer Goods hereby granted shall not become effective until,
but shall become effective immediately when, the Secured Party notifies the Debtor in
writing that it is effectwe

The last day of the term of any lease held by the Debtor with respect to any of the
Collateral is excluded from the security constituted by this General Security Agreement.

Obligations Secured

The security constituted by this General Security Agreement is general and continuing
security for payment, perfonnance and satisfaction of each and every obligation,
indebtedness and liability of the Debtor to the Secured Party (including interest thereon),

" present or future, direct or indirect, absolute or contingent, matured or not, extended or

renewed, wheresoever and howsoever incurred, and any ultinate unpaid balance thereof,
mcIudmg all future advances and re-advances, and whether the saine is from time to time
reduced and thereafter increased or entirely extingunished and thereafter incurred again
and whether the Debtor be.bound alone or with another or others and whether as principal
or surety, (all of which obligations, indebtedness and liabilities are herein collectively
called the “Obligations™).
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2.2 This General Security Agreement and the security constituted hereby are in addition to
and not in substitution for any other security or securities which the Secured Party may
now or from time to time hold or take from the Debtor or from any other person
whomsoever,

3..  Representations and Warranties of the Debtor

3.1 The Debtor represents and warrants that, and, so long as this General Security Agreement
remains in effect, shall be deemed to confinuously represent and warrant that:

3.1.1 this General Security Agreement has been authorized, executed and delivered in
accordance with resolutions of the directors (and of the shareholders as
applicable) of the Debtot and all other matters: and things have been dome and
performed so as to authorize and make the execution and delivery of this General
Security Agrcement, the creation of the security constituted hereby and the
performarce of the Debtor’s obligations hereunder, legal, valid and binding;

3,12 the Collateral is genuine and is owned by the Debtor free of all security interests,
‘mortgages, liens, cldims, charges and other encumbrances (herein collectively
called “Encumbrances™), save for the security constituted by this General Security
Agreement, those Encumbrances shown on the Encumbrance Schedule and those
Encumbiances approved in writing by the Secured. Party;

3,13 the Debtor has good and lawful authority to create the security in the Collateral
constituted by this General Security Agreement;

3.1.4 each Debt, Chattel Paper and Instrument included in Collateral is enforceable in
accordance with its terms against the party obligated to pay the same (the
“Account Debtor™), and the amount represented by the Debtor to the Secured
Party from time to time as owing by each Account Debtor or by all Account
Debtors will be the correct amount actually and uncenditionally owing by such
Account Debtor or Account Debtors, except for normal cash discounts where
applicable, -and no Account Debtor will have any defense, set off, elaim or
counterclaim against the Debtor which can be asscrted against the Secured Party,
whether in any proceeding to enforce the Collateral or otherwise;

3.1.5 with respect to Goods (including Inventory) comprised in the Collateral, the
locations specified in the Location Schedule are accurate and complete (save for
Goods in transit to such locations and Inventory on lease or consigiiment} and all
fixtures or Goods about to become fixtures which form part of the Collateral will
be situate at one of the locations specified in the Location Schedule;

3.1.6 none of the Premises are insulated with 'wrea formaldehyde nor contain any
" asbestos material or underground tanks;

3.1.7 the Premises are free of any Hazardous Materials;

[4830867.4
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3.1.8 the Premises are not currently used in a manner, and, to the Debtor’s knowledge,
after having made.due ingquiry, no piior use has occurred, which is contrary fo any
laws, regulations, orders, bylaws, permits or lawful requirements of any

. Environmental Laws; and

3.1.9 there ate no existing oy threatened clahms, actions, orders or investigations unider
any Environmental Laws against the Debtor or against the Premises;

3.1.10 the Debtor is the owner of any intellectual propérty applications and registrations
and there are no outstanding claims of ownership by thivd parties in respect of
these registrations and applications;

3.1.11 all intellectual property applications and registrations are valid and in good
standing;

3.1.12 all trade-mark and industrial designs have been in continuous use and that the use
has been proper in relation to the wares and/or services of Debtor;

3.1.13 only the Debtor has used the trade-marks, or if there are any third party users of
the Debtor’s trade~-marks, such third party users are properly licensed to use such
trademarks;

3.1.14 all assignments and other docwments affecting intellectual property rights have
been disclosed and-provided to the Secured Party;

3.1.15 there are no outstanding or threateued claims or proceedings with respect to the
intellectual property; and,

3.1.16 allnecessary assignments and license agreements have been properly éxecuted by
the Debtor for use of third party intellectual propeity.

4. Covenants of the Debtor

41  The Debtor covenants and agrees that at all times while this General Security Agreement
remains in effect the Debtor will;

4.1.1 defend the Collateral for the benefit of the Secured Party against the claims and
demands of all.other persons;

4.1.2 not, without the prior written consent of the Secured Party:

(a) :creaté or permit to exist any Encumnbrance against any of the Personal
Property Collateral which ranks or could in any event rank in priority to or
pari passu with the security constituted by this General Security
- Agreement, save for.

(i) those Encumbrances shown in the Encumbrance Schedule; and
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4,1.6

14830867.4

(i)  Encumbrances approved in wiiting by the Secured Party prior to
creation or assumption; or

(b) graut, sell, exchange, transfer, assign, lease or otherwise dispose of the
Collateral: pravided always, that, until default, the Debtor may, in the
‘ordinary course of the Debtor’s business, sell or lease Inventory and,
subject to clanse 5.2 hereof, use monies available to the Debtor;

fully and effectively maintain and keep maintained valid and effective the security
constituted by this General Security Agreement;

notify the Secured Party promptly of.

{a)  any change'in the infonnation contained herein or in the Schedules hereto
relating to the Debtor, the Debtor’s namne, the Debtor’s business or the
Collateral;

(b) the details of any significant acquisition of Collateral;
(c) the details of any claims or litigation affecting the Debtor or the Collateral;
(d)  anyloss or damage to the Collateral;

(e) any default by any Account Debtor in payment or other performance of
obligations of the Account Debtor.comprised in the Collateral; and

) the retum fo, or repossession by, the Debtor of Collateral;

keep the Collateral in good order, condition and repair (in the locations specified
in the Location Schedule or such ofher locations as the Secured Party may.
approve in writing) and not use the Collateral in violation of the provisions of this
General Security Agreement or any other agreement relating to the Collateral or
any policy insuring the Collateral or any applicable statute, law, by-law, rule,
regulation or ordinance;

carry on.and conduct the business of the Debtor.in a proper and efficient manner
and so as to protect and preserve the Collateral and to keep, in accordance with
generally accepted accounting principles, consistently applied, proper books of
account for the Debtor’s business as well as accurate and complete records
concerning the Collateral and, at the Secured Party's request, mark any and all
such records and the Collateral so as to indicate the security constituted by this
General Security Agreement;

forthwith pay:

(a) all obligations to its employees and all obligations o others which relate to

its employees when due, including, without limitation, all taxes, duties,
levies, povernnient fees, claiins and dues related to its employees;




4.1.10

41,11

14830867.4

) all taxes, assessments, 1afes, duﬁes levxes govemment fees, claims and

.....

due, unless the Debtor shall in gqod faith contest its obhgatlons S0 to pay
and shall furnish such security as the Secured Party may reguire; and

(¢) 4l Encumbrances which rank or could in any event rank in priority to or
pari passu with the security constifuted By this General Security
Agreement; other than the Encumbrances, if any, shown in the
Encumbranee Schedule hereto and these approved in writing by the
Secured Party;

prevent the Collateral, save Inventory sold or leased as permitted hereby, ‘from
being or becoming an Accession to other property not covered by this Gener al
Security Agreement;

insure the Collateral for such periods, in such dthounts, on such terms and against
loss or damage by tire and such othér risks as the Secured Party shall reasonably
direct (but in any event ini accordanee with prudent business practice and for not
less than the full replacement cost thereof) with loss payable to the Secured Party
and the Debtor, as insureds, as their respective interests may appear, and to pay all
premimms tor such insurance:

deliver to the Secured Party from time to time promptly upon request:

(a)  any Documents of Title, Instruments, Securities and Chattel Paper
comprised in or relating to the Colldteral;

(b) all books- of account and all records, ledgers, reports, correspondence,
schedules, documents, statements. lists and other writings relating to the
Collateral for the purpose of inspecting, auditing or copying the same;

(c) all financial statements prepared by or for the Debtor regarding the
Debtor’s business;

(d)  all policies and certificates of insurance relating to the Collateral; and

{e)  such information conceming the Collateral, the Debtor and Debtor’s
business and affairs as the Secured Party may reasonably require:

forthwith pay all costs. charges, expenses and legal fees and disbursements (on a
solicitor and his own client basis) which may be incurred by the Secured Party in:

(a) inspecting the Collateral;
(b)  negotiating, preparing, perfecting and registering this General Security

Agreement and other documents, whether or not relating to this General
- Security Agreement;




4,1.12

4.1.13

4.1.14

4.1.15
4.1.16

4.1.17

41,18

4.1.19

4.1.20

4.1.21
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(© investigating title to the Collateral;
(d) taking, recovering, keeping possession of and insuring the Collateral;
') connection with any disclosure requirements under the PPSA; and

® all other actions-and proceedings taken in connection with the preservation
of the Collateral. anid the confirmation, perfection and enforcement. ofthis
General Security Agreermert-and of ay other security held by the Secured
Party as security for the Obligations;

at the Secured Party’s request at any time and fiom time to time create in favour
of the' Secured Party, as security for the Obligations, a fixed charge or charges
upon-any of the Other Collateral;

at the Secured Party’s request at any time and from time to time execute and
deliver such forther and other documents and instruments and do all other acts
and things as the Secured Party reasonably requires in order to give effect to this
General Security Agreement or to confirn-and perfect, and maintain perfection
of, the security constituted by this General Security Agreement in favour of the
Secured Party; '

permit the Secured Party and its representatives, at all reasonable times, access to
all the Debtor’s property, assets and undertakings and to all its books of account
and records for the purpose of inspection and render all assistance necessary for
such inspection;

comply with the covenants, if any, set out.in-the Additional Covenants Schedule;
develop and use the Premises only in compliance with all Environmental Laws;

permit the Secured Party to investigate the Premises, any goods on the Premises
and the Debtor’s records at any time and from time to time to verfy such
comnpliance with Enwronrnental Laws and this General Secunty Agreement;

upon the request of the Sécured Party, obtam from time. to time at the Debtor’ s
cost -a report from an independent consultant designated or approved by the
Secured Party verifying compliance with Environmental Laws and this General
Security Agreement or the extent of any non-compliance therewith,

not store, manufacture, dispose, treat, generate, use, transporf, remediate or
release Hazardous Matenals on or ﬁom any of the Premises without notifying the
Secured Party in writing;

promptly remove any Hazardous Materials from the Premises in a manner which
conforms to Environmental Laws governing their removal; and,

notify the Secured Party in writing of:

et e e
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4.1,22

4.1.23

4.1.24

4,1.25

4.1.26

4.1.27

4.1.28

(a) any enforcement, clean-up, removal, litigation or other governmental,
regulatory, judicial or administrative action instituted, contemplated or
threatened against the Debtor or the Premises pursuant to any
Environmental Laws;

(b)  .all claims, actions, orders or investigations, made or threatened by any
third party against’ the Debtor or any | of the Premises 1e]at1ng to. damage;
contribution, cost recovery, compensation, loss or injuries resulting from
any Hazardous Materials or any breach of the Environmental Laws; and

(c) the discovery of any Hazardous Materials or any occurrence or condition
on any of the Premises or any real property adjoining or in the vicinity of
any of the Premises which could subject the Debtor or any of the Premises
to any fines, penalties, orders or proceedings under any Environmental
Laws;

apply to file applications and complete registrations on any present intellectual
property which: is not currently protected by an application or registration where
commercially reasonable, including any and all improvements to inteliectnal
property and apply to file registrations on unregistered frade-marks in Canada and
the United States; .

apply to file dppllCElthllS and complete Tegisirations of all after acquired
intellectual property in all jurisdictions where commercially reasonable;

keep up-to-date witnessed records regarding intellectual property;

enter into confidentiality agreements with employees and other third parties who
may invent, ereate, discover, author and/or reduce to practice intellectual property
for the Debtor and who may have access to confidential information of the
Debtor; :

ensure that all after acquired intellectual property obtained from third parties is
properly acquired by way of a written license agreement or assignment;

provide, upon written request by the Secured Party, a list of all registered and
unregistered. trade-marks, patent applications, issued patents, copyright, industrial
designs and other intellectual property; and,

mark all products and advertising appropriately to maintain the validity of all
intellectual property rights.

Payments and Proceeds

Before or after default under this General Security Agreement, the Secured Party may
notify all or any Account Debtors of the security constituted by this General Security
Agreement and may also direct such Account: Debtors to make all p'1y1nents on the
Collateral to the Secured Party.

14830867.4
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6.1

6.2

6.3

6.4

14830867.4

The Debtor acknowledges that any payments on or other proceeds of the Collateral
received by the Debtor from Account Debtors; whether before or after notification of the
security constituted by this General Security Agreement to Account Debtors and whether
before or after default under this General Security Agreement, shall bie received and held
by the. Debtor in trust for the Secured Party and shall be twned over to the Secured Party
forthwith upon request.

Secured Party Actions

The Debtor hereby authorizes the Secured Party to:

(a) file such financing statements and other documents and do such acts,
matters_and things (including completing and adding schedules hereto
identifying the Collateral. or any permitted Encumbrances affecting
collateral or. identifying the locations at which the Debtor’s business is
carried on and the Collateral and recotds relatinig thereto dre situate) as the
Secured Party may deem. appropriate to perfect and cortinue the security
constituted hereby, to protect and preserve the Collateral and to realize
upon the seeurily constituted hereby and the Debtor hereby irrevocably
constitutes and appoints the Secured Party the true and lawful attorney. of
the Debtor, with full power of substitution, to do any of the foregoing in
the name of the Debior whenever and wherever it may be deemed
necessary or expedient by the Secured Party; and

(b}  make enquiries from time to time of any ;governmental authority with
respeet to the Debtor’s compliance with Environmental Laws and the
Debtor agrees that the Debtor will from time to time provide to -the
Secured Party with such. written anthorization as the Secured Party may
reasonably require in order to facilitate the obtaining of such information.

The Secured Party may charge for its reasonable costs incwiréd in connection with any

~ disclosure requirements under the PPSA,

If the Debtor fails to perform any of its Obligations hereunder, the Secured Paity may,
but shall not be obliged to, perforin any or all of such Obligations without prejudice to
any other rights and remedies of the Secured Party hereunder, and any payments made

-and any costs, charges, expenses and legal fees and disbursements {on a solicitor and his

own client basis) incurred in connection therewith shall be payable by the Debtor to the
Secured Party forthwith. with interest until paid at the highest rate borne by any of the
Obligations and such amounts shall form part of the Obligations and constifute a charge
upon the Collateral in favour of the Secured Party prior to all claims subsequent to this
General Security Agreement.

The Debtor covenants and agrees that the Secured Party 1nay, but shall be under no
obligation to, at any tirne or times as the Secured Party deeins necessary and without the
concurrence of the Debtor or any other persori make such arrangements for the repairing,
finishing and putting in order of the Premises, including, without limitation, such repairs,
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replacements and improvements as are necessary so that the Debtor and the Premises

comply with Environmental Laws, and all reasonable costs, charges and expenses
including an allowance for the time and services of thc Secured Party, the Secured
Party’s servants or agents or any other person or persons appointed for the above
purposes including, without limitation, the full amount of all legal fees, disbursements,
costs, charges and expenses incurred by the Secured Party and any amount due hereunder
shall be payable forthwith to the Secuied Party, shall be deemed an advance to the Debtor
by the Secured Party, shall be deemed to be Gbligations, 4nd shiall bear interest at the
highest rate per annum from time to time charged by the Secured Party on any of the
other Obligations until paid.

Default

The Debtor shall be in default under this General Security Agreement, unless otherwise
agreed in writing by the Secured Party, upon the occurrence of any of the following
events:

7.1.1 the Debtor makes default in payment when due of any of the Obligations which
are indebtedness or liabilities or the Debtor fails to perform or satisfy any other of
the Obligations; or

7.1.2 the Debtor is in bieach of any term, condition, proviso, agreement or covenant to
the Secured Party, or any representation or warranty given by the Debtor to the
Secured Party is untrue, whether of not any such term, condition, proviso,
agreement or covenant. representation or wandnty is contamcd in this General
Security Agreement; or

7.1.3 . the Debtor makes an assignment for the benefit of its creditors, is declared
bankrupt, makes a proposal or otherwisc takes advantage of provigions for relief
under the Bankruptey and Insolvency Act (Canada), the Companies Creditors’
Arrangement Act (Canada) or similar legislation in any jurisdiction, or makes an
authorized assignment; or

7.1.4 there is instituted by or against the Debtor any formal or informal proceeding for
the dissolution or liquidation of, settlement of claims against, or winding-up of
affairs of the Debtor; or

7.1.5 the Debtor ceases or threatens to cease to carry on business or makes or agrees to
make a bulk sale of assets or commits or fhreatens to commit an act of
bankruptcy; or

7.1.6  a receiver, receiver and manager or receiver-manager of all or any part of the
Collateral or of any other property, assets or undertakings of the Debtor is
appointed, or

7.1.7 any execution, sequestration, extent or other process of any court becomes
enforceable against the Debtor or a distress or analogouns process is levied upon
the Collateral or any part thereof; or
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7.1.8

7.1.9

7.1.10
EEARY

7.1.12

7.1.13

an order is made or an effective reselution is passed for winding-up the Debtor; or

without the prior written consent of*the Secured: Party; the Debtor creates or
pennits to exist any Encumbrance against any of the Collateral which ranks or

could in any event rank in priority to or pari passu with the secuiity constituted -

by this General Security Agreement; ot

the holder of any Encuinbrance against any of the Collateral does anything to
enforce or realize on such Encumbrance; or

the Debtor enters into any reconstruction, reorganization, amalgarnation, merger
or other similar arrangement with any other person; or

the Secured Party in good faith believes and has commercially reasonable grounds
to believe that the prospect of payinent or performance of any of the Obligations
is impaired or that any of the Collateral is or is about to be plaeed in jeopardy, or

any certificate, statement, representation, warranty or audit report herewith,
heretofore or hereafter furnished by or on behalf of the Debtor to the Secured
Party, whether in connection with this General Security Agreement or otherwise,
and whether furnished as an inducement to the Secured Party to extend any credit
to or to enter into this or any other agreement with the Debtor or not:

()  proves to have been false in any material respect at the time as of which
the facts therein set-forth were stated or certified; or

(b proves to have omitted any substantial contingent or unliquidated liability
or claim against the Debtor;

or, upon the date of execution of this General Security Agreement. there shall
have been any material adverse change in any of the facts disclosed by any such
certificate, statement, representation, warranty or audit report, which change was
not disclosed to the Secured Party at or prior to the time of such execution.

7.2 For the purposes of Section 203 of the Land Title Act (British Columbia), the floating
charge created by this General Security Agreement over land shall become a fixed charge
thereon upon the earliest of!

7.2.1

722

the occurrence of an event deseribed in any of clauses 7.1.3, 7.1.4, 7.1.5, 7.1.6,
7.1.7,or7.1.8; or

the Secured Party taking any action to enforce and recalize on the security
constituted by this Gencral Security Agreement.

" 8. Enforcement

8.1  The Secured Party may make demand for payment at any time of any or all of the
Obligations which are payable upon demand (whether or not. there is. any default under

14830867.4
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8.2

83

8.4

8.5

this General Security Agreement) and, upon any default under this General Security
Agreement, the Secured Party may declare any or all of the Obligations which are not
payable on demand fo become immediately due and payable.

Upon default under this General Security Agreement, the security hereby constituted will
immediately become enforceable.

To enforce and realize on the security constituted by this General Security Agreément,
the Secured Party may take any action permitted by law or in equity, as it may deem
expedient. and in particular, without limiting the generality of the foregoing, the Secured
Party may do any one or more of the following:

8.3.1 appoint by instrument a receiver, receiver and manager or receiver-manager (the
person so appoinfed is herein called the “Receiver”) of the Collateral, with or
without bond as the Secured Party may determine, and from time to time in iis
sole discretion remove such Receiver and appoint another in its stead;

8.3.2 enter upon any of the Premises and take possession of the Collateral with power
to exclude the Debtor, its agents and its servants therefrom, without becoming
liable as a mortgagee in possession;

$8.3.3 preserve, protect and maintain the Collateral and make such replacements thereof
and repairs and additions thereto as the Secured Party may deem advisable;

8.3.4 sell, lease or otherwise dispose of or concur in selling, leasing or othcrwise
disposiig of all or any part of the Collateral; whether by public or private sale or
lease .ot otherwise, in such marinei, at such price as can be reasonably obtained
therefor and on such terms .as to credit and with suich conditions of sale and
stipulations as to title or conveyance or evidence of title or otherwise as to the
‘Secured Party may seem reasonable, provided that the Debtor will not be erntitled
to be credited with the proceeds of any such sale, lease or other disposition until
the monies therefor are actually received; and '

8.3.5 exercise all of the rights and remedies of a secured b'arty under the PPSA,

A Receiver appointed pursuant to this General Security Agreement shall be the agent of
the Debtor and not of the Secured Party and, to the extent permitted by law or to such
lesser extent permitted by its appointment, shall have all the powers of the Secured Party
hereunder, and in addition shall have power to carry on the business of the Debtor and for
such purpose from time to time to borrow money either secured or unsecured, and if
secured by a security on any of the Collateral, any such security may rank in priority to or
pari passu with or behind the security constituted by this General Security Agreement,
and if it does not so specify such security shall rank in priority to the security constituted
by this General Security Agreement.

Subject to applicable law and the claims, if any, of the creditors of the Debtor ranking in
priority to the security constituted by this General Security Agreement, all amounts
realized from the disposition of the Collateral pursuant to this General Security
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9.1

10.

10.1

1L
1.1

Apgréement will he applied as the Secured Party, in ifs sole discretion, may direct as
follows:

Firstly: - in or toward payment of all costs, charges and expenses (including
legal fees and disbursements on a solicitor and his own client basis)
incurved by the Secured Party in connection with or incidental to:
(a) the exercise by the Secured Party of all or any of the powers
granted to it pursuantto this General Security Agreement; and

(b) the appointment. of the Receiver and the exercise by the
Receiver of all or any of the poivers granted to the Receiver
pursuant to this General Security Agreement, including the
Receiver’s reasonable remuneration and all outgoings properly
payable by the Receiver;

Secondly: in or foward payment to the Secured Party of all principal and (‘.lﬂ'.’lCl
monies {except interest) due in respect of the Obligations;
Thirdly: in or toward payment to the Secured Party of all interest remaining
unpaid in respect of the Obligations; and
Fourthly: any surplus will be paid to-the Debtor.
Deficiency

If the amounts realized from the dispesition of the Collateral are not sufficient to pay the

‘Obligations in full to the Secured Party, the Debtor will inuncdiately pay to the Secured

Party the amount of such deficiency.

Rights Cumulative

"All rights and remedies of the Secured Party set out in this General Security Agreement

are cumulative. and no tight or remedy contained herein is intended to be exclusive but
each will be in addition to every other right or remey contained herein or in any existing
or future general security agreement or now or hereafler existing at law or in equity or
pursuant to any other agreement between the Debtor and the Secured Party that may be in
effect frown time to time.

Appointment of Attorney

The Debtor hereby irrevocably appoints the Secured Party or the Receiver, as the case
may be, with full power of substitution, to be the attomey of the Debtor for and in the
name of the Debtor to sign, endorse or execute under seal or otherwise any deeds,
documents, transfers, cheques, instrwments, demands, assignments, assurances or
consents that the Debtor is obliged to sign, endorse or execute and generally to use the
name of the Debtor and to do all things as may be necessary or incidental to the exercise
of all or any of the powers conferred on the Secured Party or the Receiver, as the case
may be. pursuant to this General Security Agreement.
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12,3
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12.5

Liability of Secured Party

The Secured Party shall not be responsible or liable for any debts contracted by it. for
damages to persons or property ot for salaries or non-fulfilment of contracts during any
period when the Secured Party shall mianage the Collateral upon .entry of the business of
the Debtor, as herein provided, nor shall thg Secured Parfy be liable to account as
mortgagee in possession or for anything except-actual receipts-or be liable for any loss or
realization or for any default or omission. for which a mortgagee in possession may be
liable.

The Secured Party shall not be bound to do, observe or perform or to sce to the
observance or performance by the Debtor of any obligations or covenants imposed upon
the Debtor nor shall the Secured Party, in the case of Securities, Instruments or Chattel
Paper, be obliged to reserve rights against other persons, nor shall the Secured Party be
obliged to keep any of the Collateral identifiable.

‘The Secured Party shall not'be obliged to inquire into the right of any petson purporting
to be. entitled under the PPSA to information and materials from tlic Secured Party by
meking a demand upon the Secured Party for such information and materials and the
Secured Party shall be entitled to coniply with such demand and shall not be liable for
having complied with such demand notwithstanding that such person may in fact not be
edtitled to make such demand;

The Debtor will indemnify the Secured Party and hold the Secured Party harmless from
and against any and all claims, costs, losses, demands, actions