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UNITED STATES BANKRUPTCY COURT
DISTRICT OF COLORADO

In re: )
) Chapter 15

POSEIDON CONCEPTS CORP., ) Case No. 13-15893 HRT
)

Debtor in foreign proceeding. ) (Jointly Administered)

MOTION FOR ORDER REQUIRING TURNOVER OF RECORDS

PricewaterhouseCoopers Inc. (“PWC”), as the court-appointed monitor (the “Monitor”)
and authorized foreign representative of Poseidon Concepts Corp. (“PC Canada”), Poseidon
Concepts Ltd., Poseidon Concepts Limited Partnership, and Poseidon Concepts Inc. (collectively
referred to as the “PC Debtors”) in the proceeding pending in the Court of Queen’s Bench of
Alberta, Canada (the “Canadian Proceeding”) under the Companies’ Creditors Arrangement Act
(the “CCAA”), by and through its undersigned counsel, Lewis Roca Rothgerber LLP, hereby
files this motion seeking an order pursuant to Section 542(e) of the Bankruptcy Code requiring
Smart Computers & Consulting, LLC (“Smart Computers”) to turn over to the Monitor and the
PC Debtors certain electronic records in its possession (the “Motion”). In support of the Motion,
the Monitor states as follows:

JURISDICTION

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334(a) and
(b) and 157(a) and (b)(1). This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(E) of the
Bankruptcy Code. Venue is proper in this district pursuant to 28 U.S.C. § 1410(1) and (3).

BACKGROUND

I. The Insolvency Proceedings

2. The PC Debtors initiated a proceeding under the CCAA on April 9, 2013. On
April 9, 2013, the court in the Canadian Proceeding issued its CCAA Order.

3. On April 12, 2013, the Monitor filed four Chapter 15 petitions on behalf of the
entities collectively referred to as the PC Debtors (the “Petitions”).

4. In conjunction with the Petitions, the Monitor, as the foreign representative in
each case, also filed Petitions for Recognition as Foreign Main Proceeding Pursuant to
Sections 1515 and 1517 of the Bankruptcy Code and Related Relief (the “Petitions for
Recognition”). [Docket No. 03]

5. On April 15, 2013, the Court entered its Order Directing Joint Administration of
the PC Debtors’ Chapter 15 Cases. [Docket No. 12]
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6. On May 15, 2013, the Court entered its Order Granting Recognition as a Foreign
Main Proceeding and Related Relief. [Docket No. 60]

II. The Parties

7. Headquartered in Calgary, Alberta with operations throughout Western Canada
and the United States, the PC Debtors were providers of large-volume modular tanks to the oil
and gas industry in North America. PC Canada is the parent company that owns, operates and
funds the subsidiaries. Poseidon Concepts Inc. (“PC Inc.”) is a Delaware corporation that is
wholly-owned by PC Canada.

8. Smart Computers is a North Dakota limited liability company and does business
in Dickinson, North Dakota. In late 2012 and early 2013, PC Inc. purchased on account a variety
of computer products. As of March 3, 2013, Smart Computers was owed $17,156.56 by PC Inc.
for goods delivered. Thereafter, Smart Computers continued to bill for “finance charges” on the
unpaid balance of the account.

III. Events Leading to the Commencement of the Canadian Proceeding

9. On November 14, 2012, PC Canada announced earnings significantly lower than
the market expected. This caused the shares to plummet 62% in one day. A class action lawsuit
was filed in Canada in late November (the “Securities Litigation”). On December 27, 2012 a
Special Committee of the Board of Directors had been established by PC Canada to, among other
things, review and address various issues arising from the restatement of certain accounts
receivable and the company’s evolving business plan. Based on the recommendation of the
Special Committee and the interim report of its advisors, PC Canada determined, on a
preliminary basis, that:

 Approximately $95 million to $106 million (subject to detailed quantification) of
$148.1 million in revenue for the 9 months ended September 30, 2012 should not
have been recorded as revenue in the financial statements; and

 As a result of recording the foregoing revenues, approximately $94 million to
$102 million (subject to detailed quantification) of the company’s $125.5 million
in accounts receivable as of September 30, 2012 should not have been recorded in
the financial statements as accounts receivable.

10. In addition to the Securities Litigation, an investigation into the events leading up
to the restatement of accounts receivable is being conducted by the Securities and Exchange
Commission in the United States. The Monitor has been served with a subpoena by the SEC and
is under an on-going obligation to produce documents in response to the Subpoena.
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IV. The Kostelecky Data

11. Joe Kostelecky served as the Executive Vice President, US Division, for
Poseidon Canada prior to the discovery of the accounting irregularities described above. Mr.
Kostelecky was issued a Blackberry “smartphone” or personal handheld device (“PHD”) by
Poseidon Canada which he used to send and receive phone calls, texts and emails related to his
employment. Mr. Kostelecky resigned on January 10, 2013.

12. Prior to the initiation of the insolvency proceedings, Mr. Kostelecky’s PHD was
delivered to Smart Computers so that all electronic data stored on the device (the “Data”) could
be imaged and stored. This work was performed by Smart Computers, which returned the PHD
to Mr. Kostelecky, but retained a complete copy of the Data.

13. By letter dated August 29, 2013, the Monitor made demand on Smart Computers
for turnover of the Data and offered to pay reasonable charges associated with downloading and
transmitting the Data.

14. On September 3, 2013, Jeremy Berger of Smart Computers contacted counsel for
the Monitor by telephone. Mr. Berger acknowledged receipt of the letter, but indicated that the
Data would not be released until Smart Computers received payment for all outstanding charges
exceeding $17,000, plus “finance charges.”

15. Retrieval of the Data is essential to the Monitor’s ongoing evaluation of claims by
and against the PC Debtors and involvement in the Securities Litigation pending in Canada. The
Data is also the subject of the SEC Subpoena.

REQUESTED RELIEF

16. By this Motion and pursuant to 11 U.S.C. § 542(e), the Monitor requests that the
Court enter an Order requiring Smart Computers to turn over to the Monitor and the PC Debtors
the Data.

DISCUSSION AND RELEVANT LEGAL AUTHORITY

17. It is anticipated that, either explicitly or by reference to 11 U.S.C. § 1520, 11
U.S.C. § 542(e) will apply to these jointly administered Chapter 15 cases.

18. Section 542(e) of the Bankruptcy Code provides that “[s]ubject to any applicable
privilege, after notice and a hearing, the court may order an attorney, accountant or other person
that holds recorded information, including books, documents, records and papers, relating to the
debtor’s property or financial affairs, to turn over or disclose such recorded information to the
trustee.” See 11 U.S.C. § 542(e); see also In re Blinder, Robinson & Co., Inc., 140 B.R. 790,793
(D. Colo. 1992) (“[Section 542(e)] is directed to persons holding recorded information that is not
property of the estate but is otherwise relevant to the debtor’s property or financial affairs.”).

19. The Monitor submits Section 542(e) applies to the Data held by Smart
Computers. Accordingly, the Monitor is entitled to an order requiring Smart Computers to turn
over the Data.
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20. The Monitor is prepared to adequately protect Smart Computers by paying for any
charges associated with downloading and transmitting the Data. See In re Life Imaging
Corporation, 31 B.R. 101, 102-103 (Bankr. Colo. 1983).

NOTICE OF THIS MOTION

21. Notice of this Motion is being served on Smart Computers and its attorney, along
with the United States Trustee and all parties that have requested notice pursuant to Local
Bankruptcy Rule 9013-1.

WHEREFORE, the Monitor respectfully requests that the Court enter an Order requiring
Smart Computers to immediately turn over to the Monitor the Data, and for such other and
further relief as the Court deems appropriate.

Dated: September 18, 2013. Respectfully submitted,

PRICEWATERHOUSECOOPERS INC.,
as Monitor and authorized foreign representative
of the PC Debtors

/s/ Brent R. Cohen
Brent R. Cohen, No. 11297
Chad S. Caby, No. 30927
David M. Hyams, No. 42648
LEWIS ROCA ROTHGERBER LLP

1200 17th Street, Suite 3000
Denver, CO 80202-5855
Phone: 303.623.9000
Fax: 303.623.9222
E-mail: bcohen@lrrlaw.com

ccaby@lrrlaw.com
dhyams@lrrlaw.com

Attorneys for PricewaterhouseCoopers Inc., as
Monitor and authorized foreign representative
of the PC Debtors
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