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 NATIONAL BANK OF CANADA
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- ?meeedmgunéer the Class Proceedings Act, 1992
APPLICATION UNDER Section. 138.8 of the Securities det, RS.0. 1998, ¢, 5, 5.

AMENDED NOTICE OF APPLICATION
TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The claim made
by thie applicant appears on the following page. : _

THIS APPLICATION will come on fora hearingon the  day of 2013at wm.,at393
University Avenue, Toronto, Ontario, M5G 1E6. o

[F YOU WISH TO OPROSE THIS APPLICATION, to receive nofice of afny step-in the
application or to-be served with any documents in the application, you or.an Oatario lawyeracting
for you must forthwith prepare a nidtice of appearance in Form 384 presciibed by the Rules of Civil
Procedure, serve it on the applicant’s laveyer or, where the applicant does not have a lawyer, serveil:

onthe applicant, and file it, with proof of service, in this court office, and you or your lawyernust
-appear-at the hearing, ' _ '

[F YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE.
TG THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer-must, in addition to serving your fiotice of AppEATANCe, SeIVE &
“copy. of the evidence on the applicant’s lawyer or, where the applicant does not have alawyer, serve:
it on the applicant, énd file it; with preof of service; in the court office whert the application ist6.be.
heard ds soon as possible; butat least two days before the heating.




- court office
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(b)

(c)

APPLICATION

- The Applicant makes application for:

an order granting her leave, under Part XXII1.1 of the Securities Act, RSO 1990, ¢ S- .
5, as amended (the “0O84”)} and, if necessary, thé equivalent sections of the Securities
Aci, RSA 2000, ¢ §-4, Securities Ac‘t, RSBC 1996, ¢ 418, The Securities Act, CCSM ¢
S50, Securities Act, SNB 2004, ¢ S-5.5, Securities Act, RSNL 1990, ¢ S-13, Securities
Act, SNWT 200.8, ¢ 10, Securities Act, RSNS 1989, ¢ 418, Securities Act, S Nu 2008,
¢ 12, Securities Act, RSPEL 1988, ¢ S-3.1, Securities Act, RSQ ¢ V-1.1, The Securities
Act, 1988, SS 1988-89, ¢ §-42.2, and Secizrities Act, SY 2007, ¢ 16, all as amended B
{(together with fhe OSA4, the “Securities Legislation”) to file a Statemeﬁt of Claim
substantially in the revised form attached as Schedule “A” to this Amended Notice of

Application; -
the costs of this application; and

such further and other relicf as counsel may advise, and this Court may deem just.

The grounds for the application are:

G

(b)

(©)

(d)

®

the Applicant is seeking in good faith to file an action .asserting the right of action
provided by Part XXIIL1 of the OSA4 and, if necessary, the equivalent provisions of

the Securities Legislation ;

there is a reasonable possibility that the action under Part XX1I1.1 of the 0S4 and, if
necessary, the equivalent provisions of the Securities Legistation will be resolved at

trial in favour of the Applicant;
the (354,
the Securities Legislation other than the O54;

the Courts of Justice Act, R.8.0. 1990, ¢. C-43, as amended;

 the Class Proceedings Act, 1992;



(2)

(h)

Rules 1.04(1), 17.02 and 38; and

such further and other grounds as counsel may advise and this Court inay deem just.

The following documentary évidenée will be used at the heafing. of the application:

(a)

(b

(©)

the affidavit of Joan.na_Goldsmith, to be sworn; .
the affidavit of Serge Kalloghlian, to be s'wom; and

such further and other material as counsel may advise and this Court may deem just.

This originating process may be served without court order outside Ontario in that the claim -

is:

(a)
(a)

(b)

(c)

(d

()

()

a claim in respe'ct of p'érs'onal property in Ontario (para 17.02(a));

in respect of a tort committed in Ontario (rule 17.02(g));

in respect of damages sustained in Ontario arising from a tort wherever committed

(rule 17.02(h));

authorized by statute to be made against a person outside Ontaric by a proceeding

commenced in Ontario (rule 17.02(n));

against a person outside Ontario who is a necessary or proper party to a proceeding

properly brought agair_}st another person served in Ontario (rule 17.02(0));
against a pérson ordinarily resident in Ontario {rule 17.02(p)):and

against a person carrying on business in Ontario (rule 17.02(p)).
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SCHEDULE “A”

Court File No.: CV-13-474486-00CP

' ONTARIO
 SUPERIOR COURT OF JUSTICE

BETWEEN:

" JOANNA GOLDSMITH |
' Plaintiff

-and -

NATIONAL BANK OF cANAbA
| Defendant
Proceeding under the C[aSS'Proceediﬁgs Ac.t, ) 992
STATEMENT OF CLAIM
TO THE DEFENDANT: B

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiffs, The claim made against you is set out in the statement of claim served with this notice
of action. '

, IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for
you must prepare a statement of defence in Form 18A prescribed by the Rules of Civil
. Procedure, serve it on the plaintiffs’ lawyer or, where the plaintiffs do not have a lawyer, serve it
on the plaintiffs, and file it, with proof of service, in this court office, WITHIN TWENTY DAYS

- after-this notice of action is served on you, if you are served in Ontario.

If you are served in another province or territory of Canada or in the United States of
America, the period for serving and filing your statement of defence is forty days. If you are
setved outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and file a notice of
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to
ten more days within which to serve and file your statement of defence.

[F YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID
OFFICE. - - :
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IF YOU PAY THE PLAINTIFFS® CLAIM, and $5,000 for costs, within the time for
serving and filing your statement of defence, you may move to have this proceeding dismissed
by the court. If you believe the amount claimed for costs is excessive, you may pay the ..
plaintiffs’ claim and $400.00 for costs and have the costs assessed by the court.

Pate: i Issued by

Local Registrar

Address of 303 University Ave. - 10th F1.
~court office  Toronto ON M5G 1E6

TO: MNational Bank of Canada
18 York St,
Toronto, Ontaric M5J 2T8



DEFINED TERMS

In this document, in addition to the terms that are defined elsewhere herein, the following

terms have the following meanings:

(a)

(b
(©)

(d)

(e)
(
(&)

(h)

{

)

“4BCA” means the Business Corporations Act (Alberta), RSA 2000, ¢ B-9, as ..

amended;
“AIF” means Annual Information Form;
“AR” means accounts receivable;

“Arrangemént” means_ the reorganization transaction pursuant to the proviéions
of the 4BCA, which was effectuated on November 1, 2011, and pursuant to which *
Poseidon Concepts continued as the successor of Open Range and its shares'_ :

started trading on tﬁe TSX;

“Bank” means the defendant, National Bank of Canada;
“CEO” means Chief_Executive Officer;

“CrO” me.%ln.s Chie:‘[~ Financial Gfficer;

“Cireular” means the Information Circular and Proxy Statement of Open Range
issued in connection with the Arrangement', dated September 30, 2011, together -
with the documents annexed thereto, all of which constituted a single document

and were filed as a single document on SEDAR on October 11, 2011;
“CJA” means the Ontario Cowrts of Justice Act, RS0 1990, ¢ C-43, as amended;

“Class” and “Class Members” mean all persons and entities, wherever they may -
reside or be domiciled, who (a) purchased or otherwise acquired Poseidon

Concepts’ securities on or before February 14, 2013, (b) are precluded from

participating in a class action by virtue of Article 999 of th.e Quebec Code of Civil

Procedure. RSO. ¢ C-25, or who exclude themselves from any class certified in

the Quebec Proceeding; and {(¢) are not otherthan-the Excluded Persons;




(k)

(0

(m)

()

(©)

(p)

@
)
)

®

(W)

(v)

(W)
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“CPA” means the Ontario Class Proceedings Act, 1992, SO 1992, ¢ 6, as

amended;

“Dawson” means A. Scott Dawson;

“Directors and Officers” means Dawsen, Jensen, MacKenzie, Michaluk and

Winger;

“E&P Business” means the business involving the exploration for and

development of crude oil and natural gas in Western Canada, including all the

" assets pertaining thereto, which was carmried on by Open Range and was

transferted to New Open Range pursuant to the Arrangement;

“Excluded Persons” means the Bank, Poseidon Concepts, the Directors and

© Officers, the past and present subsidiaries, affiliates, officers, directors, senior
employees, partners, legal representatives, heirs, predecessors, successors and

' assigné of the Bank, Poseidon Concepts or a Dife(:_tor or Officer, and any

individual who is a member of the immediate family of a Director or Officer;

“IFRS” means International Financial Reporting Standards;

“Impugned Documents” (each being an “Impugn'ed_ Document”) means,

collectively, the Circular and the Prospectus;
“Jensen” means Dean R. Jensen;

“MacKenzie” means Matt MacKenzie;

. “MD&A” means Management’s Discussion and Analysis;

“Michaluk” means Lyle Michaluk;

“NBF” mearis National Bank Financial Inc.;

“New Open Range” means, Open Range Energy Corp., a successor to Open

Range;
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(x)  “Offering” means the public distribution of Poseidon Concepts’ shares pursuant

to the Prospectﬁs; _

) “Open Range” means Open Range Energ'y. Cbrp., the predecessor company of
" Poseidon Concepts and New Opén Range; |

(2) “OSA” means the Securities Act, RSO 1990 ¢ 8.5, as amended;

‘(aa)  “Plaintiff” means the plaintff, Joanna Goldsmith;

(bby  “Prospectus” means the short-form prospeétus ‘of Poseidon Councepts, dated
January 26, 2012, including the disclosure documents incorporated therein by

reference;

(cc)  “Poseidon Concepts” means Poseidon Concepts Corp.;

(dd) _“Poseidon Concepts USA” means Poseidon Concepts’ wholly-owned, Denver,. .

Colorado-based subsidiary, Poseidon Concepts Inc.;

taed(ee) “Quebec Proceeding” means the proceeding agamnst the defendant,

National Bank of Canada, in.the Quebec Superior Court stvled Kegel v National -
Bank of Canada, havinge the court file number _500~06—000642-'138'

fee)(fD) “Representation” means the statement, express or implied, that Poseidon
Concepts’ financial statements fairly presented its financial position, financial

performance and cash flows;

- EB(gg)“Securities Legislation” means, collectively, the O8A, the Securities Act, RSA

2000, ¢ S-4, as amended; the Securities 4ct, RSBC 1996, ¢ 418, as amended; the
Securities Act, CCSM ¢ S50, as amended; thé_ Securities Act, SNB 2004, ¢ 5-5.5,
as amended; the Securities Act, RSNL 1990, ¢ S—-13, as amended; the Securities
Act, SNWT 2008, ¢ 10, as amended; the Se'cm*iﬁes Act, RENS 1989, ¢ 418, as
amended: the Securities Act, S Nu 2008, ¢ 12, as amended; the Securities Act,.
RSPE]I 1988, ¢ S-3.1, as amended; the Securities Act, RSQ ¢ V-1.1, as amended;




6

the Securities Act, 1988, SS 1988-89, ¢. S-42.2, as amended; and the Securftz‘es
Act, SY 2007, ¢ 16, as amended; '

zethh) “'SEDAR”'mcans the System for Electronic Document Analysis. and

Retrieval of the Canadian Securities Administrators;

¢(hh)(iD) “Special Committee” means the special committee of Poseidon Concepts’ board

of directors formed in or about December 2012;

Gi)(ji)_“Tank Rental Business” means the business involving the development and lease
of Tank Systems and related activities associated therewith, which was cdrried on
by Open Range and continued to be carried on by Poseidon Concepts following -

the completion to the Arrangement;

Ekl) “Tank Systems” means. the modular, insulated fluid handling systems developed

by Poseidon Concepts and used in connection with the Tank Rental Business;
Ada)(11) “TSX” means the Toronto Stock Exchange; and

HB{mm) “Winger” means Harley L. Winger.

CLAIM
The Plaintiff claims:

(a) An order certifying this action as a class proceeding pursuant to s 5(1) of the CP4

and appointing the Plaintift as the represéntative plaintiff for the Class;

(b} A declaration that the Impugned Documents contained one or more of the
misrepresentations alleged herein, and that, when made, those misrepresentatiohs

constituted misrepresentations within the meaning of the Securities Legislation; '

(¢) A declaration that the Bank is vicariously liable for the acts and/or omissions of

its officers, directors, employees and partners;




(d)

(e)

(0

()

A declaration that the Bank knowingly influenced Open Range and/or Poseidon
Concepts, or any persen or company aeting on behalf of Open Range andfor'
?oseidon Concepts, to release the Circular or the Prospectus; or that tﬁe Bahk _
knowiﬁgiyinﬂueribe& any of Opeﬁ Range’s and/or Poseidon Concepts’ di_rec’éers
and ofﬁc’ers te 'atlfhorize, permit or acquiesce in the release of the Circular or the

Prospectus;. | |

On behalf ef all Class Members, general 'd“amages in the sum of $651,000.000 _.
million; | |

An order d.i_recting areference or giving such other directions as may be pecessary
to detef.min.e the issues, if any, not determined at the trial of the common i.ssues; L
Prejudgment aﬁd post judgment interest; -

Costs of this.action plus, pursuant to s 26(9) of the CP4, the costs of notice and of
administeriﬁg the. plan of distribution of the recovery in this action, plus

applicable taxes; and

Such further and other relief as to this Honourable Court may seem just.

THE DEFENDANT, THE PLAINTIFEF AND CERTAIN KEY ACTORS

IN THE EVENTS QUT OF WHICH THIS ACTION HAS ARISEN
The Bank and NBF |

~
J.

The Bapk is a Canadian chartered bank headquartered in Montreal with offices and

operations throughout Canada, including in Calgary, where Poseidon Concepts_ is

headquartered.

The Bank is an integrated provider of financial services to retail, commercial, corporate

and institutional clients. It operates in three business segments: Personal and




Commercial, Wealth Management and Financial Markets. The Bank had total assets of

approximately $177 billion as at October 31, 2012,

One of the principal subsidiaries of the Bank is NBF. NBF is a wholly-owned subsidiary
of the Bank, and repréSents a major part of the Bank’s operations. The National Bank
Financial group, which includes NBF, currently manaigés approximately $75 billion of

the Bank’s $177 billion assets.

The Bank’s management substantially overlaps and directs the management of NBF.

Louis Vach_on, who has beeﬁ the Bank's President and CEO since June 2007 and a
member of the Bank’s f)oard of director since Augﬁst 20.07, and who was the Bank’s
Chief Operating Ofﬁcer from August 2006 to May 2007, .Was NBF’s President and CEQ -
from September 2005 to September 2006. Vachon is responsible for the strafegies,

orientations and development of National Bank Financial Group.

Tawrence Bloomberg, who has been a member of the Bank’s board of directors Stnce

August 1999, has been an advisor to NBF since October 2000.

Further, the Bank is managed by an “Office of the President.” The Office of the

President is composed of the Bank's President and Chief Executive Officer and the

- officers responsible for the Bank’s main functions and business units, and is mandated to

define the Bank’s culture and philesophy, approve and monitor the strategic growth

initiatives of the Bank as a whole, manage risks that could have a strategic impact,
assume stewardship of technology, manage the officer succession process, and ensure a
balance between employee commitment and client and shareholder satisfaction. The

Office of the President carries out its responsibilities as a team, with the goal of ensuring



consistency as well as information and knowledge-sharing among the Bank’s business
units.. Since 2006, the Ofﬁce of the President has .irioluded Luc Paiemerﬁ, who has been
an Executive Vic'e-Presi'de.ﬁt ﬁt the Bank since 2008, and has also been the Co-President
and Co-CEC of NBF éince September i006. Since 2007, the Office of the Presid_ent has
also included Riéafd;) Péscoe, .who is an Exe(.:;ﬁtive VVice-President at the Bank, and has

also been the Co-President and Co-CEO of NBYF since September 2006.

 The Plaintiff
10..

The Plaintiff is an individual resident in British Columbia, who purchased Poseidon

. | Concepts’ shares prior to February 14, 2013.

Operé Range and Poscidon Concepts

11.

12

13,

Open Range is Poseidon Concepts’ predecessor. It was incorporated pursuant to the

ABCA on November 30, 2005. At all material times prior to the Arrangement, Open
Range was a reporting issuet in Canada, and its shares traded on the TSX (ticker symbol:
“ONR™). Open Range carried on the E&P Business and the Tank Rental Business prior

to the Arrangement.

Poseidon Congcepts is a company formed pursuant to the ABCA, and a successor of Open
Range. It was established in its current form- pursuant to the Arrangement on November

1,2011.

As a result of the Arrangement, Poseidon Concepts became an independent entity
carrying on Open Range’s Tank Rental Business, providing fluid handling solutions to
the oil and gas exploration and production companies. New Open Range is the successor

to Open Range’s E&P Business.



14.

150

16,

7.

8.

19.

10

Poseidon Concepts’ shares were first issued and distributed pursuant to the Arrangement

to the then holders of the Open Range shares, other than the dissenting Open Range

shareholders. For each Open Range éhare, the Open Range shareholders received one

New Open Range share and 0.8839 of a Poseidon Concepts share.

In connection with the Arraﬁgement, Open Range issued the Circular providing detailed
information about Open Range’s, Poseidon Concepts’ and New Open Range’s

operations, businesses and finances. The Circular was signed by Dawson, who was at the

time Open Range’s President, CEQ and director, and was also approved by Open |

Range’s other directors, including Jensen and Winger.

Following the implemehtation. of the Arrangement, on Ngverﬁber 1, 2011, 74,719,827

Poseidon Concepts’ shares were issued to investors.

Poseidon Concepts’ shares started trading on the TSX (ticker symbol: “PSN™) on
November 4, 2011. At all-matérial times, Poseidon Concepts’ shares were listed for o
trading on the TSX and also traded on alternative trading markets in Canada. Poseidon -

Concepts’ shares also traded in Frankfurt and over-the-counter in the United States.

Cn January 26, 2012, Poseidon Concepts 1ssued £he Prospectus. The Prospectus, which
was filed with'and receipted by the securities reguiators of all Canadian provinces other -
than Quebec, authorized the iésuance and public distribution of Poseidon Conéepts’-
shares at $13.00 per share. Pursuant to the Offering, a total of 6,347,000 Poseidon ]

Concepts shares were issued and distributed for gross proceeds of$82,51 1,000. '

The Prospectus incorporated various documents by reference, including:



20.

{b)

()

(d)

(e}

1

Open Range’s Audited Financial Statements for the years ended December 31,
2010 and 2009, filed on SEDAR on March 22, 2011, which contained, among
other information, a summary of accounting policies relevant to- Poseidon

Concepts’ business, including Poseidon Concepts’ revenue recognition policy;
the Circular, which is an Impugned Document; '

Poseidon Concepts’ Q3 2011 Interim Financial Statements, which is an Impugned

Document;
Poseidon Concepts’ Q3 2011 MD&A, which is an Impugned Document; and

Poseidon Concepts’ Material Change Report filed on SEDAR on January 17, .
2012, relating to Poseidon’s updated capital program and financial and opefating
forecasts for 2012, which contained misrepresentations regarding Poseidon

Concepts’ fiscal year 2012 EBITDA guidance.

From the time of its establishment, Poseidon Concepts was a reporting issuer in all

provinces of Canada. As a reporting issuer in Ontario, Poseidon Concepts was required

1o issue and file with SEDAR:

(a)

(b)

(c)

within 45 days of the end of each quarter, quarterly financial statements prepared
in accordance with IFRS that must include a comparative statement to the end of

cach of the corresponding periods in the previous financial year;

within 90 days of the end of the fiscal year, audited annual financial statements
prepared in accordance with IFRS, including comparative financial statements

relating to the period covered by the preceding financial year; .

contemporaneously with each of the above, an MD&A of each of the above

financial statements;
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1.

12

(d) within 90 days of the end of the fiscal yeaf',_ an AlF, including material
information about the company and its business at a point in time in the context of

its historical and possible future development; and |

(e} contemp'oréneously with the solicitation by or on behalf of the management of

proxies from holders of its voting shares, an information circular.

- MD&As are a narrative explanation of how the company performed during the period

covered by the financial statements, and of the company’s financial condition and future
prospeets.  MD&A. must discuss important trends and risks that have affected the
financial statements, and trends and risks that are reasonably likely to affect them in

future,

AlFs are an annual disclosure document intended to provide material information about

the company and its business at a point in time in the context of its historical and future

development. AIF describes the company, its operatiens and prospects, risks and other

- external factors that impact the company specifically.

The Directors and Officers

2

3

2.

Michaluk was Open Range’s CFO and Vice-President, Finance. Pursuant to the
Arrangement, Michaluk bec.ame, and remained at all ' material times, CEO and a directér
of Poseidon Concepts. On or about December ?.7,. '2(.)}2, Michaluk stepped down as
Poseidon Concepts” CEO and director, and assum\t_fi_the role of the company’s Interim
CFO. Michaluk is a Chartered Accountant W'itﬁ over 15 vears of diversitied ﬁnant_iiai
experience including corporate accounting, tr_easury. management, auditing and tax

planning.




24,

25.

26.

27.

28.

13

MacKenzie was a Director, Institutional Equity Sales with NBF from May 2010 through
November 2011; when he joined Poseidon Concepts in the capacity of CFO, and

remained in that position until on or about December 27, 2012,

Dawson was President, CEO and a director of Open Range. After the completion of the -
Arrangement, Dawson became Poseidon Concepts’ director and Chairman of the board.
He was also a member of the company’s Audit Committee. On November 19, 2012, |

Dawson was appointed Poseidon Concepts’ Executive Chairman and, on or about

December 27, 2012, he assumed the role of the company’s Tnterim President and CEQ.

At all material times, Winger was a director of Poseidon Concepts. Prior to the

* Arrangement, Winger was a member of Open Range’s board of directors. Winger is a

lawyer in Alberta specializing in securities law and corporate finance.

Jensen is a banker who was employed by the Bank in the capacity of Senior Manager,
Energy Lending until 2005, In 2005, he left the Bank, started his own private equity firm
and, shortly after that, joined Open Range as a director. Jensen was Open Range’s
director and a member of its Audit Committee since the company’s inception in
November 2005. After the implementation of the Arrangément, Jensen became a director
of Poseidon Concepts and a member of its Audit Committee. He continues to hold those
positions.
THE POSEIDON CONCEPTS SACA

Since its inception in November 2011, Poseidon Concepts adopted an “exponential
growth” business strategy to establish its footing in the North American market. By

means of the disclosure documents and other materials they provided to the investors and

. other market participants, Poseidon Concepts and the Directors and Officers created the



29.

30

31.

(%3
S

33.
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false image of a prosperous, highly profitable public company. Within less than a vear,

however, the illusion of Poseidon Concepts’ success exploded.

At all material times, Poseidon Concepts and the Directors and Officers disregarded the -

‘policies, procedures and controls that are required from a reporting issuer. They reported

tens of millions of dollars in phantom revenue that was not recognized in accordance with -

applicable accounting standards.

Poseidon Concepts’ true performance and condition came to light in a series of corrective
disclosures that were made on November 14, 2012, December 27, 2012, and February 14,

2013.

On February 14, 2013, Poéeidon Concepts confirmed that approximateiy two-thirds of its
purported revenue. during ﬂle ﬁrs.t 9 months of 2012 should not have been 1'ecognized,
that approximately fouriifths of its purported accounts receivable as at September 30,
2012 should not have -Bég:n_recorded, and that the com.pany would restate its ﬁﬁancial
statements for the first thrc¢ quarters of 2012. Prior to.FebrLiary 14, 2012, Poseidon: :

Concepts had already written off $9.5 million of its AR and assets as in bad debt.

Before the implementation of the Arrangement, Open Rangé carried on two business

divisions: the E&P Business and the Tank Rental Business.

Open Range began testing the Tank Systems in Q1 2010, and launched the Tank Rental

Business in June 2010. This business was subsequently carried on through an Open

‘Range subsidiary called ‘Poseidon Concepts Limited Parinership — a partnership

established under Alberta iaw on November 3, 2010. On November 9, 2010, Open
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35.
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Range incorporated Poseidon Concepts USA pursuant to the laws of Delaware, and

started to gradually enter into the United States market. -

On September 5, 2011, Open Range’s board of directors purpo_rtedly determined that the
separation of the E&P Business and the Tank Rental Business into two distinct public
companies was in the Bes't'interest of the enterprise and fair to its shareholders. Open
Range announced thé prp};)osed reorganization Qf Open Raﬂge by way éf a press release
issued and filed o.n SEDAR on September 6, 2011. .In a lettér to Open Range’s

shareholders that accompanied the Circulat, Dawson wrote:

On September 3, 2011, the Board of Directors (the “Board™) of -
Open Range, after considering various alternatives to maximize
shareholder value, determined that the separation of the E&P
Business and the Tank Rental Business into two distinet public
companies is in the best interests of Open Range and is fair to its
shareholders (the “Open Range Shareholders™). The Board
belicves that the separation of the businesses will enhance
shareholder value by, among other things, enabling each resultant
company to achieve greater success by focusing solely on ifs
respective business and providing investors more transparency to
more accurately value the resultant companies [...] The resultant
company carrying on the Tank Rental Business, namely Poseidon
Concepts Corp., will continue to use its first-mover advantage to
attempt to increase its market penetration across North America

[

As the company reported on November 1, 2011, the Arrangement received approvai'of
the shareholders and the Alberta Court of Queen’s Bench, and was implemented effective

November 1, 2011 to separate the E&P Business from- “the .répidl'y growing and highly

~ profitable Poseidon Concepts” Tank Rental Business. .The company’s intention was to

benefit from its alleged “first-mover advantage” to rapidly increase its market penetration

across North America.
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To that end, and contemporancously with the Arrangement, Poseidon Concepts

- established a regional management centre in Denver, Colb_rado_in October 2011, which .

became Poseidon Concepts United States headquarters.

_The United States provided a more favourable environment for Poseidon Concepté’
contemplated “rapid growth,” in part due to the regtllatoryf hurdles and environmental

' profections that applied to the use of Poscidon Concepts’ Tank Systems in Canada.

Poseidon Concepté develops and rents the product known as Aboveground,

~ Synthetically-lined Wall Storage Systems (“AWSS3s”), which are also referred to as “C-

| Rings.” In April 2011, Alberta’s Encrgy Resources C_éns_ervation Board (the “ERCB™)

issued Bulletin 2011-10, advising that:

The ERCB has become aware that certain operators have been
using c-rings to store large volumes of fluids associated with
hydraulic fracturing operations [...]

Section 8.030 of the Oif and Gas Conservation Regulations
requires materials that are used, produced, or generated at a well
site or facility, othet than fresh water or inert solids, to be stored in
accordance with ERCB Directive 055: Storage Requirements for
the Upstream Petroleum Industry. Currently, c-rings are mnot
classified as tanks and are not an approved storage system under
Directive 055. Hence, operators that propose to use c-rings to store
fluids other than fresh water or inert solids must first obtain ERCB
approval to do so.

The ERCB invited industry’s cooperation and assistance in “its assessment and analysis

of the use of c-rings as a fluid storage alternative.”

On October 11, 2011, the ERCB released Directive 035 -Addendum 2011-10-11 (the

“Addendum”), setting out the interim requirements for use of C-Rings as a fluid storage

_ alternative, which to date remains in effect. The ERCB determined that C-Rings are
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appropriate for certain uses specified in the Addendum, provided that the ERCB’s

requirements are followed, but

Upstream petroleum licensees or approval holders wanting to use
AWSSs for other storage purposes must submit an application
which details sufficient information to substantiate the
applicability and appropriateness. of the use with respect to
integrity containment (i.c., engineering design and construction
details refated to the wall and liner system), environmental
protection; and safety. AWSSs are not [Aboveground Storage
Tanks] and are not considered appropriate for permanent storage.

Poseidon Concepts’ Tank Systems did not face the same regulatory hurdles in the United

States, where the Tank Systems represented an alternative to the conventional industry -

- practice of storing waste water in lined pits. In December 2011, Brad Wanchulak, a

senior Poseidon Concepts Vice-President, was quoted in an article in Alberta 01l

Magazine titled “New Spin-Off, Poseidon Concepts Eyes U.S. Expansion,” stating that -

while they hoped to see positive treatment from the ERCB, because the ERCB is “very in

tune to what producers want to do, and they also have to consider what’s best for

everybody outside of the industry,” Poseidon Concepts” current plans called for

expansion into the United States market.

Poscidon Concepts soon became a billion-dollar-market-cap company reporting in excess
of $50 million quarterly. revenues, the majority of which purportedly originated from its

United States operations. The chart below summarizes Poseidon Concepts’ quarterly

revenues from Q4 2011 through the end of Q3 2012 by geographic breakdown:

Q42011 $10.5 million | $24 million $34.5 mullion

(30.5% of total revenue) | (69.5% of total revenue)
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Q12012 $10.3 million _ $41.8 million | $52.1 million -
(20% of total revenue) - | (80% of total revenuc) -

Q22012 ' $3.5 mﬂlion ' : $5_1 S million -~ | $55 million
(6% of total revenue) (94% of total revenue)
Q32012 $6.5 million - $34.5 million | $41 million

{16% of total revenue) | (84% of total revenue)

41, As is discussed below, numerous measures, precautions, controls and policies that are .
required from a reporting issuer were simply disregarded by Poseidon Concepts” Board
and management. As a result, Poseidon Concepts” disclosure documents at all material -

times were materially defective, false and misleading in regard to the company’s

financial results, especially Poseidon Concepts’ financial position, financial performance

and cash flows.

42.  Poseidon Concepts disciosed-.'on February 14, 2013 that its accounting improprieties
stemmed from the company’s improper revenue recognition practices principally relating

to its so called long-term, “take-or-pay,” minimum-commitment arrangements.

43.  Poseidon Concepts manufactures and rents out the Tank Systems, generating revenue
from providing fluid handling services to clients. Atall material times, establishing long-
term, minimum commitment arrangements with clients represented significant part of

Poseidon Concepts™ business strategy. At all material times, the greater portion of
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Poseidon Concepts’ Tank Systems was rented out' to clients under the purported

minimum commitment arrangements.

_As.at Q3 2011,_ 350%."o.f _Poseidon Concepts’ 170 tal.l.k. units were -under .minimum
éommitment arrangementé. As at year-end 2011, Poséid_oh Concepts had 240 Tank .
Systems, 60% of \%fhich were under minimum commitment arrangements. Poseidon
Conoepts’ tank ﬂéef increased to approximately 440 units iay tiae end of Q3 2012,. the

greater part of which was under minimum commitment arrangements.

Under the minimum commitment arrangements, Poseidon Concepts delivered the Tank
Systems to clients on aﬂ understanding that, if the ciient used the Tank Systems, Poseidon
Concepts charged a certain amount but, if the cliept did not_agtu.aily or fully use the Tank
Systems, Poseidon Concepts charged a discounted'amouﬁt tl:aat represented the client’s
‘;minilem comm:itrnen't.;’

At all material times, _.Pos.eidon Concepts booked rev.enuéé ffom the provision of services
to the minmmum cdmlﬁitment clients while the Tank Systems were on the clieﬁt’s :
property but before any money for such services had been.d.eposited ot collected from the
client, before the pfice payable by the client was dete.rm__ined and fixed, and/or before

revenue was properly evidenced.

Poseidon Concepts was required to book revenue only when revenue recognition

requirements had been met, including when revenue was fixed, determined and

evidenced.

Among other requirements for revenue recognition, two documents are relevant: 1) the

document known in the industry as a “field ticket”; and 2) the invoice.



49.

50.

51.

52.

20

Inn the normal c_ourse.of operation, and before it records any revenue, Poséidon Concepts
should provide __the. client with a “field tibket” after the services have been rendered.
When and if éther Idocumen_ts-are applicéb_le' to. fix and determine the price and to
evidence revenue, Poseidon Concepts was Ife_qui.red to ensure that those procedures were

followed.

The field ticket is a document that sets-; du{_ in detail the various services provided to the
client and the amount that the client should pay for those services. For example, the field
ticket sets out the number of, and the duration for which, the Tank Syétems were rented
to the client; the number of workers _e11ggged in the set-up and tearmdowﬁ of the Tank
Systems; the number of trucks used to move fh@ Tank Systems to and from the client’s
property; and the distance driven by such trucks. The client’s consultant in the field
reviews, approves and signs the field ticket, and returns it to Poseidon Concepts’
accounting department. By doing so, the client acknowledges that it has been provided
with those services, and commits to pay. Poseidon Concepts then genergtes; an invoice
and sends it back to the client. From the issuance of the invoice, the client i.s ;equired to

pay Poseidon Concepts as per its terms, generally 45 days.

The field ticket fixes and determines the price that is owed by the ciienf, and the
document that evidences that services have been provided and that the client has
committed to pay. The invoice evidences that revenue for, among other things,

accounting purposes.

When and to the extent that revenue was fixed end evidenced by any document other than

a field ticket, Poseidon Concepts was required to make sure that all requirements for
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revenue recognition were met, including that valid evidence existed to fix the price, and

to substantiate the revenue that had purportedly been generated
Poseidon Concepts was required at all times to follow these procedures, but it did not.

Poseidon C_onéep'ts_ recofded fevenue from minimum comniitment clients before it had
received a signed ﬁeid ticket and/or before fhere was valid and persuasive eviden_c_é of the -
arrangement and/or._that revenue had been generated. Poseidon Concepts recorded
revenue from minimum commitment clients while one or more of the requirements for

revenue recognition had not been achieved.

Additionally, Poseidon Concepts recorded revenue from minimum commitment clients
despite the fact that some or all of such clients would refuse to pay some or all of the
amounts claimed and, as such, collectability from minimum commitment clients was not

reasonably assured.

Moreover, Poseidon Concepts also recorded revenue before it had received a signed field
ticket from, issued an invoice to, and/or there was valid and persuasive evidence of

revenue relating to other, non-minimum commitment clients

Poseidon Concepts relied on “manual” field ticketing and invoicing systems and
procedures that Were ineffective and slow. As Mic’hamk wrote in an email to a
shareholder in May-2012, .those manual processes ﬁroved “cumbersome” in Poseidon
Concepts’ purponed “exponential growth mode.” As a result, Poscidon Concepts’ field

tickets were significantly delayed at all times,
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In the Q2 2012 MD&A, dated August 8, 2012, Poseidon Concepts indicated the need to
implement n_ew' field ticketing and invoicing procedures, which it hoped to result in

improvements in the second half of 2012:

“the Corporation is currently implementing. several new processes -
“and software systems to improve the speed in whu:h field tickets
anci invoices are processed and issued.

Poseidon -Concepts field ticketing and invoicing problems crippled its revenue
recognition practice and, in part, caused it to book tevenue when revenue recognition

requirements had not been met.

Poseidon Concepts’ ~revenue recognition practices violated both its own -accou_nting
policies and fFRS. | .As is discussed below,’ this.wrongful practice caused Poseidon
Concepts to book..r'evénue for which there was no evidence, when the price payéble .by
the client was not -ﬁﬁed and déterminable, and when collectability was not reasonably

assured.

As stated more particularly below, on February 14, 2013, PoseidOn_Cen_éepts itself -
admitted that its revenue recognition practices violated both the company’s-accounting

policies and TFRS.

THE LONG-STANDING AND CLOSE RELATIONSHIP BETWEEN
THE BANK, OPEN RANGE AND POSEIDON CONCEPTS

Qverview

62.

63.

From the time of the inception of each of Open Range and. POSC]dOﬂ Concepts the Bank

played a central role in promoting both of them.

First, at all material times, the Bank has been the key source of bank financing for both
Open Range. and Poseidon Concepts. Second, the Bank also entered into numercus

material commodity derivative agreements with Open Range in order to enable :Open
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Range to manage various key risks to which its busih_ess was subject. Third, the Bf;mk’s
principal subsidiary, NBF, was the lead underwriter in key securities offerings conducted
by both Open Rangé and Poseidon Concef)ts. _F.ourth, NB.F also acted as the e};clusivc
financial adviser to Open Range in the reviéw of strategic alternatives that led to the
creation of Poseidon Concepts as a .free-standiﬁg public company. Fifth, frém the
inceptioﬁ of both Open Range and Poseidon, a formér, lending manager of .the: Bank sat
on the Board of Directors of each of them, and afte-f ;the' ;:feation of Poseidon Cbnceﬁts, a

former Director-of NBF became its CFO.

Finally, .promptly following the establishment of Poseidon Concepts, NBF analyst Greg

Colman aggressively promoted the stock of the company, and continued to do so even as

the company’s AR balance grew rapidly. -

The Bank profited handsomely from this extensive web of transactions and relationships
with Open Range and Poseidon Concepts, and from it_s promotion of their businesses and

the sale of their securities to investors.

The Creation and Expansion of Open Range

66.

67.

Open Range was incorporated on November 30, 2005. On that same day, Open Range
issued and filed with SEDAR a press reieasé stating, among other things, that “Open
Range has concluded negotiations for an initial $8. rrzlil.lion revolving line of credit to be
instituted with the National Bank.” Thus, froin ité verj inception, the Bank prbvidéd kev

financing to 0pén Range in order to enable Open Range to conduct business.

This financing was facilitated by Jensen, who previously was a Senior Manager, Energy

Lending at the Bank. Jensen left the Bank in 2005 and joined the board of directdljs of
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Open Range shortly thereafter. Although Jensen did ﬁot have an accounting background,
he also sat on the Audit Committees of the Boards of Open Range and _Poseidoﬁ

Concepts at all material times.

- 68.  In addition, prior to joining Poseidon Concepts as its CFO, MacKenzie was a Director,

Institutional Equity Sales with NBF.

69.  From the time of the creation of Open Range,. its credit facilities with the Bank expanded
rapidly. By year-end 2010, those credit faciliti%:é tofalled $80 miflion, or ten times the
amount of Open Range’s initial credit facility Wi_fh the Bank. The chart below shows the
growth in Open Range’s bank: lines with the_}éank from the time of its inception to the

time of the inception of Poseidon Concepts in the fourth quarter of 2011:

DATE TOTAL CREDIT FACILITIES TOTAL DRAW-;DOWN
November 30, 2003 | ' .$8 million : ' Nil
December 31, 03 STodmillion - B
1 December 31, 2006 $18.2 million | _ _ | $3.8 million
December 31, 2007 $40.0 million | $12.9 million
December 31, 2008 $54.0 million - , | $31.4 million
December 31, 2009 $75.0 million . $40.1 million
| '} December 31,2010 1 $80.0 million . - . | $51.1 million (1)
September 30, 2011 $90.0million | $59.9 miffion (1)

{H Prior to the second quarter of 2010, Open Range reported that iis credit facilities were held solely with the
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Bank. Commencing in the second quarter of 2010, Open Range reported that its credit faoﬂltles were held with a
syndicate of Canadian banks led by the Bank.

70.

71.

From the time of its inception, Open Range’s capital program, and hence its expansibn

was financed in large part by its credit facilities with the Bank.

From tﬁe tirhé of its inception, Open R_émge also managed certain key risks to w_hi_ch its
business was subject .by éntering into numerbus commodity derivaﬁve contracts with the
Bank. In parﬁcular, an un.derwritiﬁg agreemé:nt between Open Range éﬁd_per‘cain
underwriters, dated March 19, 2008, set forth a complete list of material contracts to
which Open Range Was then a party, and that list included 9 commodity derivative
agreeménts with fhe Bank, and did not identify any other material commaodity derivative
agreements t.o_. which Open Range was then a pal.‘ty.. E

In hght of Open Range’s dependence on the Bank for financing and “hedging

arrangements, Open Range repeatedly identified the Bank in its disclosure documents as

the company’s “Banker”.

The Creation and F_inancih.tz of Poseidon Concepts

73.

74.

At the tiine of the creation of Poseidon Condepts in November 2011, Pose¢idon Concepts

was also critically dependent upon the Bank {or financing..

Contemporancously with the Arrangement, Poseidon Concepts secured 'new. credit
facilities with a syndicate of banks, including the Bank, in the amount of $50 million (the
“New Credit Facility”). The New Credit Facility superseded the $90 million credit

facilities that were available to the company as of September 2011.
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On January 1.'0,' 2012, and just before the Offering, the Ba_nk extended another credit
facility, Wi_tﬁ the maturity date of March 30,2012, to Poseidon Concepts in the afnount of
$15 .millio"n (the .“Additional Credit _Facility”). The Additional Credit .Facility was
extended for Poseidon Concepts’ use for_ ‘-‘working. capitai. requircments.”  Poseidon
Concepts rimr.nﬁ:diaftely drew $5.0 million on the Additional Credit Facility. This amount

was primarily'used to cover the working capital required to facilitate the Offering.

Further, under the terms of the Additional Credit Facility, Poseidon Concepts was
“required to use.the.nei; proceeds from equity issuances initially to rép‘ay outstanding
indebtédne.'ss.under the Additional Facility.” Given that the Additioﬁal Credit Facility
rnatqred on March 30, 2012, that requiremént specifically referred to the Offering. In
simple‘tierms,.the Bank extended .the limited Additional Credit.Facility to Poseidon
Cpncepts two .\.;.xfeeks before the Offering, but only to facilitate the 'Offering so that the

Bank would be paid the amounts it had lent to Poseidon Concepts.

The Offering took place in January 2012. At that point in time, Poseidon Concepts was
indebted to the Bank in the amount of $13.5 million under both the New Credit Facility
and the Additional Credit Facility. Part of the proceeds of the Offering was used to

repay the entire amount that Poseidon Concepts then owed the Bank.

Subsequently, on June 30, 2012, a syndicate of four banks, including the Bank, extended
a two-year extendable $100 million credit facility to Poseidon Concepts, which appears

to remain in place to date.

The relationship between the Bank and Poseidon Concepts went far beyond the provision

of key credit facilities to Poseidon Concepts.
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First, a principal subsidiary of the Benk NBF, was an underwriter in three equity

offerings undertaken by Poseidon Concepts and its predecessor Open Range and was the

lead underwrlter. in two such offerings. As. }ead underwrlter NBF was responsﬂ}le for

negotiating the terms of the offermgs Further the proceeds of both of those offerings

were used, entn‘ely or partially, to repay the cornpany s indebtedness to the Bank More

particularly:

{a)

(b)

NBF was the lead underwriter in the eddity offering of Open Range pursuant to a
short-form prospectus dated March _j]'{l_,_ 2011, The price for that offering was
determined by negotiation between Open Range and NBF on behalf of the

underwriters of that offering. The entire proceeds of that offering, after deducting

- the underwriters” and administration fee_s; was vsed to repay part of Open Range’s

indebtedness to the Bank; and

- NBF was the lead underwriter in the Offering. The Offering price was determined

by negotiation between Poseidon Coneepts and NBF on behalf of the underwriters
in the Offering. Part of the proceeds of the Offering was used to repay Poseidon
Concepts’ $13.5 million indebtedness to the Bank.

Further, each of the prospectuses that:reiated_'"to the three Open Range and Poseidon

Concepts offerings in which NBF acted as an underwriter stated that:

The Corporation may be considered to be a connected issuer of
NBF, as NBF-is an indirect wholly-owned subsidiary of a
Canadian chartered bank, being the lead lender to the Corporation
under its credit facility. :

The concept of “connected issuer” derives from National Instrument 33-105,

Underwriting Conflicts, which defines a “connected issuer” at section 1.1 as follows:

“connected issuer” means, for a specified firm registrant,

(a) an issuer distributing seeurltles if the issuer or a related. issuer
of the issuer has a relat10nsh1p with any of the following persons or
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companies that may lead a reasonable prospective purchaser of the
securities to question if the specified firm registrant and the issuer
are independent of each other for the distribution:

@) the specified firm regiétrant,

(ii) arelated issuer of the specified firm registrant,

(i) a director, officer or partner of the specified firm
registrant,

(ivy a director, officer or partner of a related issuer of the
specified firm registrant, or

{1

National Instrument 33-105 further defines a “specified firm registrant” at section 1.1 as

follows:

“specified firm registrant” means a person or company
registered, or required to be registered, under securities legislation
as a registered dealer, registered adviser or registered investment
fund manager.
In the three Open Range/Poseidon Concepts offerings underwritien by NBE, the

underwriters, including NBF, were each a “specified firm registrant” for the purposes of

National Instrument 33-105.

By making the statement that Open Range/Poseidon Concepts may be considered a
“connected issuet” of NBF, Open Range and Poseidon Concepts acknowledged in all of
the offerings in which NBF acted as an underwriter that there were reasonable grounds to

believe that neither Open Range nor Poseidon Concepts was independent from NBF.

Moreover, and specifically in connection with the Offering, the Bank advanced the
limited Additional Credit Facility to Poseidon Concepts on January 10, 2012, one day'

before Poseidon Concepts announced the ‘exciting’ accelerated development plans and
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updated 2012 EBITDA guidance on Janﬁary 11, 2012 and three days before Poseidon

Concepts publicly announced the Offering on January 13, 2012.

A dominaﬁt purpose of the Additional Credit Facility was to facilitate the 'Offé_ring. The

Bank speciﬁcally included a term on the Additional Credit Facility reqhiring: Poseidon -

Conc-epfs to pay directly out of the proceeds of the Offering the amounts it_' OWfsd to the
Bank under the Additional Credit Facility. $13.5 million of the proceeds of the Offering

was used to 1'ép'ay Poseidon Concepts’ indebtedness to the Bank.

Moreover, NBF acted as the exclusive financial advisor to Open Range in connection

with the Arrangement, and provided a faimess opinion in connection therewith, which

was furnished to Open Range’s shareholders and filed on SEDAR on October 11, 201 1.

Open Range engaged NBF on August 11, 2011 to act as the exclusive financial advisor to
Open Range in connection with its review of strategic alternatives to maximize
shareholder value.

On August 26, 2011, NBF met with the Open Range Board to discuss certain potential

strategic transactions, including a separation of the E&P Business and the Tank Rental

- Business into separate public companies.

On Augtisf 26, 2011, the Open Range. Board established a special coﬁqmittee, with a
mandate that .i.ncluded the folibwing: (i to review and assess pdte_ntial strategic
transactions; (ii) if deemed appropriate, to supervise the preparation of a fairnesé opinion
3 Valua.tio.n-b.y an independent advisor; and (iii} to consider and -advise. the Board
regarding the treatment of incentive securities and employee severance and performancé

bonus payments.
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92, On August 30, 2011, NBF again met with the Board to re_view the status of potential

strategic transactions being considered.

93. On September 5,2011, the Board, includ.ir.l_.g,.r g]l’ merﬁbers of the special. committes, after
receiving. the verbal opinion of NBF anci cohsidefing the most viable strategic alternatives
then ayailable to Open Range including 1ﬁaintai1}ing the status qﬁo, céncluded that a
separation of the two businesses would be the most effective way to enhance shareholder

value and unanimously approved to proceed with the proposed Arrangement.

94, F inally; ;after.-the creation of Poseidon Concepts and in connection with .its 'actifng as lead
underwriters in Poseidon Concepts’ maiden public bfféring: NBF signed the" Prospectus,
and falsely ;:eftiﬁed therein that the Prospeétus, together \%fith the documents incorporated
therein]by reference, constituted full, frﬁe. and plain diéolosure of all material facts

relating to Poseidon Concepts’ shares.

The Promotion bf Poseidon Concents’ Stock by NBF Analyst Greg Colman

95, Within d'ayé of the establishment of Poseidon Concepts, NBF an.aiyst Greg Colman
initiated coverage on Poseidon Concepts and began to promote its stock a'ggressivefy to

investors. Colman’s inaugural report on Poseidon Concepts stated in part:
JInvestment Summary

" Poseidon Concepts Corp.’s (Poseidon; PSN-T) patented fluid handling
system is driving down per-well costs for producers while earning an
~80% EBITDA margin and estimated four month payback period for PSN

. shareholders. The company’s tanks provide customers with cost savings as
* much as 70% below traditional 400 bbl tank farms’ costs. PSN’s fleet has
grown from four in June 2010 to a current level north of 170 and we
expect 240 by June 2012. This growth is a result of the systems’ low
capital requirements and the high demand from customers. Approximately
two-thirds of the current fleet is in the United States, with the remainder in
Canada. We estimate 2012E EBITDA of $177 million would represent
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only ~7% of the available market, suggesting running room for both PSN
and (inevitable) competitors who will likely appear. In the meantime, {irst-
mover advantage coupled with a production neatly sandwiched between
patent protection on one side and strict regulatory requirements on the
other, suggest PSN may surprise margin sustainability naysayers. PSN
was spun-out of Open Range Energy Corp. (ONR-T) in November of
2011 as a pure-play encrgy services company. We are initiating coverage.
on PSN with a $15.00 target and Outperform rating; our target price Is
driven by a 6.3x 2012E EV/EBITDA multiple. If the company is able to
capitalize on its first-mover advantage and quickly acquire a meaningful
market share while also diversifying into additional complementary lines
of business, we believe the company could be worth north of $20/share
within two to three years. '

L)

Large Market to Service

We belicve the North American market potential for PSN’s tanks as
storage vessels for frac jobs is currently over 3,000 and part of the high-
growth frac stimulation segment of oilfield services. These egtimates.
shown in Exhibit 2, put PSN’s year-end North American market share at
approximately 4%. This leaves significant opportunity for the company to
continue to grow, and with a track record of 0% of the market to 4% in18
months, further expansion seems likely. Furthermore, the size of the total
market will likely continue to grow. Horizontal drilling and hydraulic
fracturing services have been two extremely high growth sectors over the
past two vears and continued expansion would mean an even greater
demand for PSN’s fluid systems. We suspect PSN has ample
manufacturing capacity to satisfy ramping this demand: a fluid handling
system’s construction time is currently seven days and up to nine tanks
can be constructed per week.

First-Mover Advantage

PSN is the first to market with this modular tank design system; as a
vesult, E&Ps have been clamouring to lock-up PSN with service
contracts. PSN has $90-million in revenue contracted through September
2012 and 100% repeat business from all prior clients. Additionally, no
single client accounts for more than 10% of the company’s business.
These factors provide both revenue clarity for the vast majority -of the
company’s 2012 dividend and low customer risk should a client fail to
pursue repeat business. - :

L]
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Please note, our 2012 EBITDA estimate of $176.8 million is well above
management’s guidance of $130 million. We believe management is
being overly. conservative regarding the near-term demand for their
product and build-out timeline. Initiating Coverage with an Outperform
rating and $15.00 target We are initiating coverage on PSN with an.
Outperform rating and $15.00 target, which is driven by 6.3x EV/EBITDA
on our $176 million 2012 EBITDA estimate. We view PSN’s system as
" one of the more atiractive innovations in the setvice space in recent
memory, targeting one of the most attractive sub-sectors; specifically,
" reducing producer’s costs on high-volume frac jobs. Although
competition is likely to emerge, PSN’s first mover advantage coupled with
the balance of regulations and patents, suggests to us that PSN has likely
between six and 18 months of outsized returns prior to competitors
eroding the market to the point where pricing is materially impacted. We
watch for PSN to diversify service offerings beyond its current tank
systems into complementary fluid handling business lines in “order to
broaden the product offering and hence, barriers to emerging competition. '
Due to only two days of trading history, we rely on proxy measures when
determining an appropriate valuation multiple. Our 6.3x multiple is a
premium to Total Energy Services Inc.’s (TOT-T) average EV to forward
consensus EBITDA multiple of 5.1x since early 2009 (pre-2009 average
multiple range of 6.4x-6.8x likely not relevant in the near term due to
overall macroeconomic instability). We believe this premium is justified
by (1) an accompanying dividend yield and (2) an extremely high growth
profile. Ultimately, should PSN be able to capture market share and
vertically integrate into higher value-add businesses, we suspect a value of
~$20/share could be realized in two to three years. Overall, we believe
PSN’s novel tank product will flourish as producers continue to scramble
for methods to reduce overall drilling costs, and meaningtul competition is
unlikely to materially erode margins in the near term. We rate Poseiden an
Qutperform. : :

[Emphasis added.]
96.  Approximately ninc mouths later, even after Poseidon Concepts” AR had grown rapidly,
NBF analyst Greg Colman continued to promote Poseidon Concepts’ stock aggressively

{o investors. In an August 9, 2012 research report, Colman stated:

Despite market commentary surrounding new compelition, we continue
to see little (or no) evidence of cracks in PSN’s business model, which
has been reinforced with our independent third-party research. Our view
of PSN possessing above-average growth owing to very low market
penetration coupled with further regulatory tailwinds suggests continued
EBITDA momentum in our forecast period. Outperform. :
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.+ Where Could We Be Wrong? PSN’s Accounts Receivable  Remains
- Stubbornly High. ' ) . :

" PSN’s accounts receivable balance continues to increase on an absolute
~ basis as well as in days; while this is moderately concerning, it is not .
unheard of for services with large U.S. growth. Furthermore, we expect
- days receivables should begin to fall in Q4. PSN's days in accounis
receivable increased to 197.3 days from 145.3 days in Ql and now stands
at $118.6 min. While this is high, we are not overly concerned. Firstly.
" PSN has clear capacity in its $100 min two-year revolving credit facility
(currently drawn to $35 min) to finance working capital requirements.
Secondly, AR tends to be high for companies in high growth phases.
Thirdly, U.S. clients have a tendency to gravitate towards longer
feceivables cycles — upwards of 120 days. Out of our U.S.-weighted
~services peers, we see an average days receivable of 92 (versus pure-play
~ Canadian operations average of 47 days). Furthermore, this value has
historically reached as high as 168 days for some of these firms (our
Canadian operators peak at 109 days). While PSN’s 197 days is the
largest value, it is not an outlicr. Coupled with PSN’s unprecedented
. growth rate, we take some comfort. Management has indicated many
~ steps have been taken to streamline ticketing and field billing, which
should partially come inte effect in Q3, and more fully impact Q4
. receivables. ' . '

" [Bmphasis added ]

THE MISREPRESENTATIONS

The Circular and the Prospectus contained the following misrepresentati'ons:
(a) Mistrepresentations relating to revenue recognition;
{b) Misrepresentations relating to Poseidon Concepts” EBITDA forecast;

(c) Misrepresentations relating to Poseidon Concepts’ internal controls over financial

reporting;
() Misrepresentations relating to AR; and

(e) Misrepresentations about Poseidon Concepts’ compliance with IFRS and its own

accounting policies, including the Representation.
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Poseidon Concepts Recoenized Revenue Improperly at all Times

98.

99.

100.

101.

102.

Poseidon. Concepts” own revenue reécognition policy, as disclosed in its financial
statements, requires that revenue can only bé recognized when “there is persuasive
evidence of an arrangement, tank rentals and related services are provided, the. rate is

fixed and determinable and collectability is reasonably assured.”

Poseidon Concepts purportedly prepared financial statements in accordance with IFRS.
Pursuant to IFRS, revenue can only be recognized _W_hen the amount of revenue can be
measured reliably and it is probable that the economic benefits associated with the

transaction will flow into the entity.

Poseidon Concepts recognized revenue in violation of its accounting policies and IFRS,
when: 1) there was no persuasive evidence of an arrangement between Poseidon
Concepts and the client; 2) the price was not fixed and determinable;” and/or 3)

collectability was not reasonably assured.

First, a_,s.explained .above, among other means and. aqéuments that may be applicable, the
field ticket fixes and determines the price pay.ablle by the.client and thé invoice evidences
revenue. I’Q_seidon Concepts booked revenue f[haf was not fixed and determinable, nor
evidenced.  Poseidon Concepts recognized réﬁcnué when one or more of the
requireme_nfs for revenue recognition had not been achieved and/or the arrangement

between P_oséidon Concepts and the client was not legally and persuasively evidenced.

Second, in order to recognize revenue, Poseidon Concepts was required to be reasonably
assured that the amount is collectible. IFRS requires that revenue be recognized only

when it is probable that the economic benefits of the transaction will flow into the
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enterprise. In practice, Poseidon Concepts violated both these standards, and recognized.

revenue when collectability was not reasonably assured.

103. In addition to sérvi_n_g as evidence of revenue and fixing the price payable by the client,
the field ticket is important for collection purposes. Without a timely field ticket,
collection was in jeopardy, because client 'di_d not commit to pay. the ‘amounts it

purportedly owed to Poseidon Concepts.

104. As noted, Poscidon Concepts recorded revenue from clients under the minimum
commitment arrangements before the revenuie recognition requirements had beén met.

As it turns out, when Poseidon Concepts demanded payment, they refused to pay.

105. Moreover, as explained, Poseidon Concépts’ .ﬁeld ticketing and invoicing processes were
delayed at all times. Inasmuch as thesé prbcesses were delayed, collection w'és further
uncertain because, as Poseidon Concepts itself admits, its clients operate in the volatile
oil and gas exploration and production sector and their ability to meet their financial
obligations would be negatively impaétéd by varibus industry-related and customer-

specific factors.'

106. In other words, the more the field .ticketing and'invo.icing processes were delayed the
more it was iikely. that the client would become unable to pay. This risk was exacerbated

by the fact that the majority of Poseidon Concepts’ customers were other than investment

1 In the 2011 Audited Financial Statements, Poscidon Concepts states: *“The vast majority of the Corporation’s trade
accounts receivable are from custorners involved in the oil and natural gas industry and the ultimate collection of the
acoounts receivable depends on a mix of industry-related and customer-specific factors, Industry-related factors that
may affect collection include commodity prices and access to capital. Customer-specific factors that may affect
collection include realized commodity prices, the success of drilling programs, well reservoir depletion rates and
access to capital.” : .-
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grade parties.2 _Inde_ed,' Poseidon Concepts disclosed for Q2 and Q3 2012 that,
respectively, only 41% and 38% of Poseidon Concepts’ AR was due from investment

grade parties.

107, Moreover, Poseidon Conéépts did not have an established client base and, as such, it
engaged with a rapidly growing number of new customers whose creditworthiness had

not been previously tested.

108. Additionally, Poseidon Concepts was aware that many, if not all, of the mir_ﬁfnﬁrn :_
commitment cli.enté, were refusing to pay the amounts they purportedly owed to Poseidon
Concepts. Nonetlléless, Poseidon Concepts continued to purportediy provide services to,
and to record revenue from, them without securing the necessary assurances about

collection.

109. Tn such circumstances, Poseidon Concepts was required to have effective- internal
controls in place to ensure that its counterparties were creditworthy and able to pay, but it

did not.

110. At all materi'ai times, Poseidon Concepts did- not have effective credit-check poliﬁes to
verify the clients’ creditworthiness so as to give reasonable assurance that the amo.u'nts.
purportedly owed to Poseidon Concepts were collectible. Such policies were purpofte_dly '
established in or about Névember 2012, as Poseidon Concepts disclosed in the Q3 2012

MD&A:

The Corporation has established a credit policy under which each-
customer is analyzed for creditworthiness before the Corporation

2 Parties that are rated “investment grade” by credit agencies are less ikely to defanit. In turn, entities that are rated
non-investment grade, or those whose creditworthiness has not been rated by credit agencies, may he subject to
additional risk of defanit. Before transacting with such parties, the companies normally conduct their own due
diligence to ensure that the client is creditwarthy and, ultimately, able to.pay.
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begins to provide services to the customer and prior to offering '
standard payment terms -and ~conditions. Credit limits are

- established for each customer, which represents the maximum
exposure. The Corporation’s credit limit review includes customer '
“cash flow analysis, external debt ratings, and credit references

- when appropriate. Customers that fail to meet the Corporation’s
benchmark creditworthiness 'may transact with the Corporation-
only after providing a cash deposit to offset a portion of the credit
amount; these customers will be subject to an added level of

monitoring by the Corporation until sufficient payment history is
established.

111. Prior to November 2012, Poseidon Concepts did not have effective policies in place to
evaluate the éreditworthiness of its customers, the majority of whom were'_:o’ther than

investment grade 'partiés and had not established a credit history with Poseidon Concepts.

112.  Before the im'p!erﬁehtation of this policy, Poseidon Concepts had no reasonabl.é as_sménce
that the amounts purportedly due from clients were collectible. Nor was it probable that

the economic beneﬁts of the transaction would flow into the company.” As such,
Poseidon Concepts” revenue recognition practices violated both IFRS and the com'pany's _

own accounting policies.

Poseidon Concepts’ EBITDA Forecast was False at all Times

113. In the Circular and the Prospectus, Poseidon Concepts provided EBITDA guidance for
fiscal year 2_()]-2 based on revenue to be generatéd from its long-term, minimum

commitment arrangements.
114. For example, the Circular stated:

Poseidon is forecasting EBITDA of $130 million and capital
expenditures of $25 million for the year ending December 31,
2012." As of the date of this Information Circular, Poseidon has
secured an aggregate of $87 million in long-term minimum
commitments from customers through to September 2012.
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Similarly, Poseidon Concepts’ Material Change Report filed on SEDAR on January 17,

2012, which was incorporated by reference into the Pr(')spccms, stated:

Based on increased customer demand, as well as the newly
approved capital program and accelerated tank system fleet
_expansion discussed above, Poseidon has increased its EBITDA
guidance for 2012 to $170 million, which is approximately 31%
. higher than its previous EBITDA guidance for 2012. Part of the
increased guidance can be atiributed to customer commitments for
nearly 60% of the current tank system fleet, representing rental
revenue of approximately $150 million.

All such EBITDA forecasts were wholly unreasonable and were materially false and

misleading, because they were based on improper revenue recognition practices.

Indeed, Poseidon Concepts cautioned on February 14, 2013 that: “all previous- guidance

with respect to the Company’s business should no longer be relied upon.”

Poseidon Concept35 Disclosures about Its Internal Controls over Financial Reporting were
Fulse and Misleading : .

I18.

9.

At all times, Poseidon Concepts was required to assess the effectiveness and propriety of

its internal controls over financial reporting on an ongoing basis.

For the quarterly periods relevant to this actioﬁ, Poseidon Concepts reported that it héd
“identified weaknesses due fo the limited numbér of ﬁnange and accounting pefsonnel at
the Corporation dealing with complex and non-routine accounting transactions that may
arise.” Notwithstanding these weaknesses, ho.weve'r,.P.oseidon Concepts at all ﬁmes
“conchuded tha.t' the internal controls over financial repo.z.'ting were designed properly.” In
the Q3 2011 MD&A., which was incorporated by reference into the Prospectus., Poseidon

Concepts stated:

Notwithstanding the weaknesses identified with regards to
complex and non-routine accounting matters, the Corporation
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.concluded that all other of its' interhal controls over financial
reporting have been designed properly at September 30, 2011.

Accounting tasks related to revenue recoghition and AR are not complex and non-routine
accounting transactions, but are straightforward and routine accounting transactions. At
all material times, P_oséi.don Concepts stated or implied that there were no weaknesses in

the accounting of revenue and AR.

in the Q3 2012 MD&A Poseidon Concepts reported for the first time that “its internal

controls over financial reporting were not completely effective.”

In fact, Poseidon Concepts’ internal controls over financial reporting were defective and
completely inefﬁac_tive at all material times, including at the times at which the Circular
and the Prospectus were issued, and they were not- designed properly to provide

reasonable assurance that Poseidon Concepts’ financial statements were reliable.

Tn the alternative, and to the extent that the internal controls were ‘designed properly” but
‘were not adhered to or implemented properly,’ the statement that they were ‘designed
properly” was misieadihg; because Poseidon Concepts did not disclose that it failed to

adhere to, or to properly implement, such internal controls.

Poseidon Concepts’ Disclosures about,_and_Accounting Treatment of, AR were Improper,
False and Misleading : :

124.

125,

Due to Poseidon Concepts’ improper révér_me. recognition practices, it reported a
significantly inflated AR position at all material times.
Contemporaneously with the Arrangement, and annexed to the Circular, Open Range

provided a “Pro Forma Consolidated Statement of Financial Position,” which disclosed,

as at June 30, 2011, $15 million accounts receiyable atiributable to Poseidon Concepts’



40

Tank Rental Business. Poseidon Concepts’ AR position grew exponentially in the

subsequent periods, as summarized below:

2011 Annual

(71% of total AR)

$53.6 million - $47.6 million $6 million _
(89% of total AR) (11% of total AR)
Q12012 $83_ miflion undisclosed undisclosed
Q22012 $118.6 million | $99.5 million $19.1 million
(84% of total AR) (16% of total AR)
Q3 2012 $125.5 million® | $89.4 million $36.1 million

(30% of total AR)

126.  As seen in the chart above, Poseidon Concepts rapidly added to its AR position and, as 'é‘_c
the end of Q3 2012, it reported $125.5 million AR despite having written off $9.5 million

of its AR.

127.  Thirty percent of Poseidon Concepts’ AR as at Septermber 30, 2012 was considered "‘past—
due,” or aged more than 120 days.' A portion of Poseidon Concepts’ purported AR was -

aged more than 190 days.

128. By virtue of IFRS and its own accountmg policies, Poseidon Concepts was required at all -
times to monitor its AR on an ongoing basis, to evaiuate the quality of its AR posmon .
and to record allowances for doubtful receivables in order to not report inflated AR

Indeed, Poseidon Concepts’ 2011 MD&A states:

Al'iowance for Doubtfu! Trade Receivablés

3 After the write-off of $9.5 million due to bad or uncoliectible debt.
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Poseidon evaluates its trade receivables through a continuous
- process of assessing its portfolio on an individual customer and
* overall basis. This process consists of a thorough review of .
- collection experience, current aging status of the customer
‘accounts, financial condition of the Corporation’s customers, and
“other factors. Based on its review of these factors, it establishes or
' _adjusts allowances for specific customers as well as general.
- provisions if industry conditions warrant. This process involves a
_bigh degree of judgment and estimation and frequently involves
significant dollar amounts. Accordingly, the Corporation’s results
of operations could be affected by adjustments to the allowance
due to actual write-offs that differ from estimated amounts. '

129. In addition, bj/ virfue of IFRS and its own accounting policies, Poseidon Concepts was
required to c’[osely'réview its AR quality on an ongoing basis to determine if any debt had
become uncoﬁectible.' Poseidon Concepts admitted this obligation, and stated for the first

time in the Q3 2012 _MD&A, when it wrote off $9.5 million AR due to bad debt:

The Corporation reviews its accounts receivable amounts quarterly
in determining bad debt expense and individual amounts are _ |
written down to their expected realizable value when they are

determined not to be fully collectable. In determining bad debt
expense, the Corporation considers a variety of circummstances for
each specific customer, which include but are not limited to, when
the- customer has indicated an unwillingness to pay, the
Corporation is unable to communicate with the customer over an

 extended period of time, the customer has entered creditor

~ protection or other economic circumstances indicate the inability to.
pay; and other methods to obtain payment have been utilized and
have not been successful.

130.  All of the above stat_eme‘nts were false or misleading.

131.  First, pursuant to IFRS and its own accounting policies, Poseidon Concepts was required

to record aliowances, but failed to do so.

132.  Poseidon Conéepts_’-_ own predecessor, Open Range, had a policy to record allowances for

doubtiul accoun’ks, and had done so in the past, as seen in the c.hart below:
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Q32008 |$9.38million | $523,000  |Nil
Q42008 Si1846 million | $785000 | Nil
Q12009 | $445million | $785,000 Nil
Q2 2009 $1.76 million $1.05 million | Nil
Q32009 $2.99 million | $1.05 million | Nil
Q42009 $10.50 milfion | $949,000 §94,000

Michaluk, Dawson, 'Je_nsen and Winger were intimately familiar with Open Range’s and
Poseidon Concepts’ allowance policy and pracﬂges.' Michaluk is a Chartered
Accountant, and was Open Range’s CFO and Vice-President, Finance, from September

2006 onwards. Dawson was President, CEO and. a director of Open Range from the

company’s inception. Winger was a director of Open Range from its inception whoe

purported to specialize in securities law. Jensen was a director of Open Range from its

inception and a member of its Audit Committee. .

Poseidon Concepts was required at all times to record allowances for doubtful

receivables, due to:

(a) the age of its AR;

{b) the size of its AR;

(c) the rate by which its AR increased;

{d) the amount of its AR that was past due;
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(e) the rate by which its past due AR increased;

(f) the fact that only 38-41% of its AR poftfdiio was due from investment grade
parties;. - - ' '

(g)  the ongoing “receivéble_s problem”; and

(h) the fact that Poscidon Concepts was a successor to Open Range, that Dawson,
Michaluk,_]_eﬁsen and Winger were involved in Open Range’s allowance policy

and the implementation of the same, and that Open Range took AR allowances.

Posetdon Co.ncepts did not take an allowance, which in and of itself, caused the reporting

of inflated AR position at all material times.

Second, at all times, Poseidon Concepts did not .ha\{e effective policies in place to address
the AR issues. As such, contrary to theif -_obi.igationé to do so, and what Poseidon
Concepts stated in its Q3 2011 MD&A, Poseidon'(..loncepts’ officers did not effectively
“oversee all material transactions of the Corporation’; to mitigate the risk of material

misstatements in Poseidon Concepts’ financial statements.

As Michelle-Louise Rye, a senior Execuﬁve Assistént at Poseidon Concepts, speaking on
behalf of hér empldyer, wrote to a Poseidon Concepts shareholder on or about November
16, 2012, it W&‘:S only in or about November 2012 that Poseidon Concepts purportedly
took steps to completely revise its internal conirols to address the issues arising out of its

AR

As far as the receivables problem goes we have already taken steps

~to completely Tevise our internal controls to address this issue,
since this was brought to our attention in late Q3 just prior to
releasing our results we have been diligently trying to resolve
outstanding accounts of customers. Regardless, we are focused on
a long term strategy, not short term results.
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On November 16, 2012, Michelle-Louise Rye also wrote to another shareholdet édvising '
him that: “More importantly and in addition, we have totally revised our internal chtrbls
to address customer accounts in arrears.” Michelle-Louise Rye also corresponded with

other Poseidon Concepts shareholders, informing them of these changes.

Poscidon Concepts authorized Michelle-Louise Rye to speak on its behalf. Michelle-
Louise Rye regularly communicated to the market and investors on behalf of Poseidon
Concepts. Her statements with regard to Poseidon Concepts are statements of Poscidon -

Concepts.

At all material times, Poseidon Concepts improperly accounted for AR and'failed
effectively to evaluate the AR quality on an ongoing basis as it was required to do .

pursuant to [FRS and its own aécounting policies.

On February 14, 2013, Poseidon Concepts admitted that it had reported grossly inflated
AR, and disclosed that it would restate financial statements for Q1 through Q3 2012 td "
write-oft “approximately $94 million to $102 million,” representing approximately 80% |

of its purported $125.5 million AR.

Poseidon Concepts’ Financial Statements_did_not Comply with IFRS, nor with Iis Own

Accounting Policies, and Did _Not _Fairly Present Its Financial Position, Financial
Performance and Cash Flows ' . O

142.  The Impugned Documents and/or certain of the documents incorporated therein by

reference included, whether explicitly or implicitly, a statement similar to the below,

which is derived from Open Range’s Q3 2011 Interim Financial Statements:

The interim consolidated financial statements and comparative =
information have been prepared in accordance with International
Financial Reporting Standards (IFRS). Open Range adopted IFRS
on January 1, 2011 with a transition date of January 1, 2010.°
Previously, the Corporation prepared its interim consolidated
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financial statements in accordance with Canadian generally
accepted accounting principles (GAAP). = Open Range has
provided IFRS accounting policies and prepared reconciliations
between GAAP and [FRS in note 3 and note 17, respectively, to its
March 31, 2011, June 30, 2011, and September 30, 2011 interim
consolidated financial statements..

~143.  All such stétenients,wc_é’re false. As particularized above, Poseidoh: Coneepts’ financial

statements did not comply with IFRS, nor with the company’s own accounting policies.

144. On February 14, 201 3,_Poséidon Concepts admitted that at least its Q1, Q2 and Q372012
Interim Financial Statements and MD&A did not cofnply with IFRS, nor with its

accounting principles,"and stated:

The Board of Directors, the Audit Committee and the Special
Committee are working with their advisors, the Company’s
anditors and management to more specifically quantify the extent
and scope of the restatements required in the Financial Statements
to" ensure that revenue is recognized in accordance with the
Company’s accounting policies and International Financial
Reporting Standards.

145.  Additionally, IFRS requires that financial statements must present fairly the financial
pbsition, financial performance and cash flows of the company. Because of the
misrepresentations particularized above, Poseidon Concepts’. financial statements did not

fairly present its financial position, financial performance and cash flows.

THE MISREPRESENTATIONS IN THE IMPUGNED DOCUMENTS
' PARTICULARIZED

The Circular

146.  Attached to the Circular were certain documents relating to each of Open Range’s, New
Open Range’s and Poseidon Concepts’ businesses, operations and financials, including:
1) the document titled “Information Concerning Poseidon Post-Arrangement”; and 2) the

document titled “Pro Forma Financial Statements of Poseidon.” In addition, the Circular
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effectively incorporated by reference Open Range’s Audited Financial Statements for the

years ended December 31, 2010 and 2009, filed on SEDA_R on March 22, 2011.

147 The Circular, including the documents annexed thereto and the information incorporated

therein, was false and misleading because it contained, as particularized above:

(2)
- (b)

()

(d

L

misrepresentations relating to revenue recognition;

‘misrepresentations relating to Poseidon Concepts’ 2012 EBITDA forecast;

mistepresentations relating to Poseidon Concepts’ internal controls over financial

reporting;
misrepresentations relating to AR; and

misrepresentations about compliance with IFRS.

148.  The Circular included financial statements that were purportedly prepared in accordance |

with 1FRS, and had to present fairly Posetdon Concepts’ financial position, financial

* performance and cash flows. However, as a result of the above misrepresentations, the

 Circular did not fairly present Poseidon Conce_pts"_ financial position, financial

performance and cash flows.

149, In addition, the Circular contained the Representation, which was false.

- The 03 2011 Interim Financigl Statements

"150. The Q3 2011 Interim Financial Statements were false and misleading because they:

contained, as particularized above:

()
(b)

(c)

misrepresentations relating to revenue recognition;
misrepresentations relating to AR; and

misrepresentations about compliance with IFRS.
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151, The Q3 2011 Interim Financial Statements were purportedly prepared in accordance with
IFRS, and had to present fairly Poseidon Concepts’ financial posttion, financial
performance and cash flows. However, as a result-of the above misrepresentations, the
Q3 2011 Interim Financial Statements did not fairly preseﬁt Poscidon Concepts’ financial ~

* position, financial performénce and cash flows.
152. In addition, the Q3 2011 Interim Financial Statements contained the Representation,
- which was false.
| The 03 201] MD&A . |
153, The Q3 2011 MD&A incorporated information from Open Range’s Audited Financial |
- Statements for the years ended December 3 1, 2010 and 2009, filed on SEDAR on March
22,2011
154,  The Q3 201t MD&A, including the information incorporated by reference therein, was
false and misleading because it contained, as particularized above:
{a) misrepresentations reiaﬁng to revenue recognition;
b mistepresentations relating to Poseidon Concepts’ internal controls over financial
reporting;
(6) misrepresentations relating to AR; and
(d) misrepresentations about compliance with TFRS.
155. Inaddition, the Q3 2011 MD&A contained the Representation, which was false.
The Prospectus

156. The Prospectus incorporated by reference, among other documents: 1) Open Range’s

Annual Information Form dated March 22, 2_01'1; 2) Open Range’s Audited Financial
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Statements for the years ended December 31, 2010 and 2009, filed on SEDAR on March-

' ~22,2011; 3) the Q3 2011 Interim Financial Statements, which is an Impugned Documen‘t;_

4y the Q3. 2011 MD&A, Which'is aﬁ Impugned Document; 5) the Circular, which-is an. -

Impugned Document; and 6) Poseldon Concepts’ Material Change Report file d On""_'

SEDAR on January 17, 2012 relating to the company’s updated capital program and o

ﬁnancial and operating forecasts for 2012, which contained the misrepresentations about '

the EBITDA forecast and was, in itself, false and misleadi.ng.'

The Prospectus, including the documents incorporated by reference therein, was false and’ _

misleading because it contained, as particularized above:
{(a) misrepresentations relating to revenue recognition;
(b)  misrepresentations relating to Poseidon Concepts’ 2012 EBITDA forecast;

{c) misrepresentations relating to Poseidon Concepts” internal controls over financial

reporting;
(d)  misrepresentations relating to AR; and
(e) misrepresentations about compliance with IFRS.

The Prospectus incorporatéd by reference financial statements that were purportédly
prepared in accordance Witij IFRS, and had. to present fairly Poseidon Concepts’ financial |
position, financial pérfo'rman.ce and cash flows. However, as a result of the above
misrepresentations, the Prosbeétué did not fairly present Posciden Concepts’ ﬁne_ulcial

position, {inancial performance and cash flows.

In addition, the Prospectus contained the Representation, which was false.
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THE TRUTH IS GRADUALLY REVEALED
OVER THREE CORRECTIVE DISCLOSURES

160. On November'14, 2012_,' Poseidon Coneepts shocked the market by releasing the results

from its Q3 2012 operations, announcing, among other things, that it was:

(a)

(b

(©)

(d)

(@)

taking a charge of $9.5 miilion for uncellectible deb{, reducing its AR position

and taking a charge to its net income and reported assets;

significantly increasing in the size of its AR portfolio to $125.5 million (net of the
$9.5 million Write-off), including $36 million past due (outstanding for more than

120 days);

disclosing for the first time that its internal controls over financial reporting “were

not completely effective”;

introducing a new credit policy to mitigate the problems with doubtful
receivables: “The Corporation has established a credit pelicy under wﬁich each
customer is analyzed for creditworthiness before -the Corporation begins to
provide services to the customer and prior fo' offering standard payment terms and
conditions. Credit limits are established for each customer, which repfesents the
maximum exposure. The Corporation"s credit limit review includes customer éash
flow analysis, external debt ratings, and credit references when appropriate.
Customers that fail to meet the Corporation’s benchmark creditworthiness may
transact with the Corporation only after provi_ding ‘a cash deposit to offset a
portion of the credit amount; these customers Wili be subject to an added level of
mohitoring by the Corporation until sufficient payme‘nt. history _ié-éstablished”;

and

disclosing that only 38% of its AR portfoﬁo was due from investment grade
parties.

161.  This disclosure caused Poseidon Concepts’ share price to decline from $13.22 as at the

close of trading on November 14, 2012, to $5.00 as at the_clos_e of trading on November
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15, 2012, representing a 62% decline in the stock’s market value. On November 15,
approximately 32.6 r_niilibn Poseidon Concepts” shares ch_émged hands, representing 40%

of Poseidon Con_cepté’ 81.1 million outstanding shafes.‘

Although the Novemi;er 14, 2012 disclosure pgrt_ially rev'ealied the true state Qf Poseidon
Concepts’ buSine_ss and financial affairs, the QSI 2012 MD&A and Interim Financial
Statements were ..false and misleading, and did not disclose the entire truth. They .
contained various misrepresentations, including the reporting of materially inflated
revenue, AR, income and gross margins, and did not fairly present Poseidon C-oncepts’.

financial position, financial performance and cash flows.

In the morning of December 27, 2012, Poseidon Concepts, once again, surprised the
market by issuing a press release, disclosing that, among other things:
(a) the Special Committee had formed to inveé;ﬁgate the concerns swrounding its AR,

and to recommend “managerial changes that will strengthen the operations and

finance functions of the Company”;

(b) “the Company has been diligently addressing its accounts receivable in recent
weeks and is actively pursuing collections, including commencing formal

collection processes in appropriate circumstances”; and

{c) Poseidon Concepts “may need to make ad.d_itioh.al' write downs of acc.ounts.
receivable in future periods and such write dp‘Wns may be significant.” |

As a result of this disclosure, Poseidon Coneepts® .é.hare price plummeted from $3.31 as at

the close of trading on December 24, 2012 .té $1;48 és at the close of trading on

December 27, 2012,_represeﬁting a further 55% decline in Poseidon Concepts’ share

price.
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On January 11, 2013, Poseidon Concepts provided an update on the progress of the -

Special Committee’s investigation. © To that date, Poseidon Concepts had undergone

significant managerial changes, including:

(2)

(b)

{c)

@

(e)

the appointment of Dawson as Poseidon Concepts’ Interim President and CEQ;

the resignation of Michaluk as Poseidon Concepts’ CEO and director, and his

appointment as the company’s Interim CFO;
the resignation of MacKenzie as Poseidon Concepts’ CFO;

the resignation of Cliff Wiebe as Poseidon Concepts’ President, Chief Operating.

Officer and director; and

the resignation of Joe Kostelecky as Poseidon Concepts’ Senior Vice-President,

United States division.

On February 14, 2013, Poseidon Concepts provided a further update regarding the status

of the Special Committee’s investigation, disdlosing among other things that:

(2)

(b)

(©)

(d)

based on the reconﬁmendaﬁoné of the Special Committee with the assistance of its
independent legal and accounting advisors, Poseidon Concepts’ board of directors
had determined that $95 to $106 million of the company’s purported $148 million

revenue during the first nine months of 2012 should not have been recognized;

as a result, $94 million to $102 million of Poseidon Concepts’ $125.5 million AR

should not have been recorded;

Poseidon Concepts® QI, .Q2 and Q3 2012 Interim Financial Statements and
MD&As would be restated;

Poseidon Concepts’ QI, Q2 and Q3 2012 Interim Financial Statements did not

comply with IFRS, nor with Poseidon Concepts’ own accounting policies;
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(e) investors should no longer rely on Poseidoﬁ Concepts’ previous 2012 EBITDA

forecast; and

H all of these events were “primarily related to [Poseidon Concepts’] long term
take-or-pay arrangements:” L

167. As a result of this _di.scic')s'ur_e, Poseidon Concepts’ shares, oncé again, plummeted frbm
$0.89 as at February 13, 2013, to $0.27 on February 14, 2013, representing a further T0% -

decline on the stock price.

©168.  Within a few hours from Pbseidon Concepts’ February 14, 2013 disclosure, the Alberta
Securities Commission issued an order prohibiting al! trading or purchasing in Poseidon '

Concepts’ securities until such time that the order is revoked or varied.
169, As such, within only three months, Poseidon Concepts® market capitalization was almost

entirely eviscerated. As shown in the chart below, Poseidon Concepts’ shares are.now

virtually worthiess:
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THE STATUTORY RIGHT OF ACTION FOR
SECONDARY MARKET MISREPRESENTATION

On behalf of herself and all Class Members, the Plaintiff pleéd_s against the Bank the right

of action provided by s.1.38.3(1) ‘of the 054, and, if required, the equivalent sections of

the other Securities Legislation.

The Plaintiff incorporates herein the allegations set forth at paragraphs 3-9, 24, 27 and

59-93 above,

At all material times, each of Open Range and Poseidon Cohcepts was an issuer and a

responsible issuer within the meaning of the Securities Legislation.
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In conjunction with others, the Bank took the initiative, directly or indirectly, in
founding, organizing and/or substantially reorganizing the businesses of Open Range and

Poseidon Concepts.

At all material tirﬁes, the Bank was an influential per_s'o_n of each of Open Range and

- Poseidon Concepts within the meaning of the Securities Legislation.

_.-As particularized above, both the Circular and the Prosp.cc_tu.s, each of which is a core

document within the meaning of the Securities Legislation, contained misrepresentation's.

The Bank knowingly influenced Open Range or a p_ersoﬁ--or company acting on behalf of

-Open Range to issue the Circular, or a director or officer of Open Range to authorize,

permit or acquiesce in the release of the Circular.

The Bank knowingly influenced Poseidon Concepts or a person or company acting on '
behalf of Poseidon Concepts to issue the Prospecmé, ot a director or officer of Poseidon

Concepts to authorize, permtit or acquiesce in the release of the Prospectus.

REAL AND SUBSTANTIAL CONNECTION WITH ONTARIO

The Plaintiff pleads that this action has a real and .sub_stantiai connection with Ontario

because, among other thing:
(a) Poseidon Concepts is a reporting issuer in Ontario;
(b)  Poseidon Concepts’ share trade on the TSX which is located in Toronto, Ontario;

(¢)  the Impugned Documents were disseminated in Ontario;

| (d)  a substantial proportion of the Class Members reside.in Ontario; and

{e) a substantial portion of the damages sustained by the Class were sustained in

Ontario. -
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: SERVICE OUTSIDE OF ONTARIO

179.  The Plaintiff may serve the Statement of Claim outside of Ontario without leave in

- accordance with rule 17.02 of the Rules of Civil Procedure, because it is:
(a) a claim in respect of pérsonai property in Ontario (para 17‘02(3));
(b)  aclaim in respect of damage sustained in Ontario (para 17.02(h)):

- {¢) a claim authorized by statute to be made against a person outside of Ontario by a -

proceeding in Ontario {para 17.02(n})); and

{(d) a claim against a person outside of Ontario who is a necessary or proper party to a
proceeding properly brought against another person served in Ontario (para

17.02(0)}; and

(e) a claim against a person ordinarily resident or carrying on business in Ontario

(para 17.02(p)).

o _ RELEVANT LEGISLATION _
180.  The Plaintiff pleads and reliés on the Couwrts of Justice Act, RSO 1990, ¢ C.43, the CP4 _

and the Securities Legislation, all as amended.

 PLACE OF TRIAL
181. The Plaintiff proposes that this action be tried in the City of Toronto, in the Province of

Ontario, as a proceeding under the CPA.

182, The Plaintiff intends to serve a jury notice.
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