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TO THE DEFENDANTS

A LEGAL 'PROCBBDING_ HAS BEEN COMMENCED AGAINST YOU by the
plaintiffs. The claim made against you is set ot in the statement of clalin served with this notice
of action.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer aoting for
you must prepare a statement of defunco in Form 18A prescribed by the Rules of Civil
Procedurs, serve it on the plaintiffs® lawyer or, where the plaintiffs do not have a lawyer, serve it
on the plaintiffs, and file it, with proof of service, in this court office, WITHIN TWENTY DAYS
after this notice of action is served on you, if you are served in Ontario.

If you are served in another. province or territory of Canada or in the United States of
America, the period for serving.and filing your ststement of defence is forty days, If you are
served outside Canada and the United States of America, the period Is sixty days.

Instead of serving aad filing 8 statement of defence, you may serve and file a notice of
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. “This will entitle you to
ten more days within which to serve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID
OFFICE.



IF YOU PAY THE PLAINTIFFS’ CLAIM, and $5,000 for costs, within the time for
serving and filing your statement of defence, you may move to have this proceeding dismissed
by the court. If you believe the amount claimed for costs is excessive, you may pay the
plaintiffs’ claim and $400.00 for costs and have the costs assessed by the court.

C > M. Sagaria
Date November 27, 2012 Issued by __ Registrar

cal Registrar

Address of 393 University Ave. - 10th Fl.
court office  Toronto ON M5G |E6

TO: Poseidon Concepts Corp:
645-7th Avenue SW, Suite 1200
Calgary, Alberta T2P 4G8
Canada

ANDTO:  A.Scott Dawson.
Poseidori Concepts Corp.
645-7th Avenue SW, Suite 1200
Calgary, Alberta T2P 4G8
Canada

AND TO: Lyle Michaluk
Poseidon Concepts Corp. _
645-7th Avenue SW, Suite 1200
Calgary, Alberta T2P 4G8
Canada

AND TO: Harley L. Winger
Poseidon Concepts Corp.
645-Tth Avenue SW, Suite 1200
Calgary, Alberta T2P 4G8
Canada

ANDTO:  Matt Mackenzie
Poseidon Concepts Corp.
645-7th Avenue SW, Suite 1200
Calgary, Alberta T2P 4G8
Canada
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DEFINED TERMS

In this document, in addition to the ferms that are defined elsewhere herein, the following

terms have the following meanings:

(a)

(&
(©
(d)
(e)

®

(8)

()

0

k)

0

“ABCA" means the Business Corporations Act (Alberta). RSA 2000, ¢ B-9, as

amended;

“AlF” means Annual Information Form;

“AR” means accounts receivable:

“CJA” means the Ontario Courts of Justice Act, RSO 1990, ¢ C-43, as amended;

“Class™ and “Class Members™ mean all persons and entities, wherever they may
reside or be domiciled, who purchased or otherwise acquired PSN's Securities on
or before November 14, 2012, other thaq the Excluded Persons;

“CPA™ means the Ontario Class Proceedings Act, 1992, SO 1992, ¢ 6, as

amended;
“Dawson” means the defendant, A. Scott Dawson :
“Defendants” means PSN and the Individual Defendants;

“Excluded Persons” means the Defendants, their past and present subsidiaries,
affiliates, officers, directors, senior employees. partners, legal representatives,
heirs, predecessors, successors and assigns, and any individual who is an

immediate member of the family of an Individual Defendant;
“IFRS” means International Financial Reporting Standards;

“Individual Defendants” means Dawson, MacKenzie, Michaluk and Winger,

collectively;

“Impugned Documents” (each being an Impugned Document) means,

collectively, the Q3 2011 financial statements, filed November 8, 2011; the Q3
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2011 MD&A. filed November 8.201]; the 201! financial statements, filed March
22.2012; the 201 | MD&A, dated March 22. 2012; the ATF filed March 29, 2012;
the QI 2012 financial statements, filed May 9. 2012; the QI 20/2 MD&A filed
May 9. 2012; the Q2 2012 financial statements filed August 8, 2012; the Q2 2012
MD&A. filed August 8, 2012 and the Prospectus;

“MacKenzie” means the defendant, Matt MacKenzie;
“MD&A” means Management's Discussion and Analysis;
“Michaluk™ means the defendant Lyle Michaluk;

“New Open Range” means, Open Range Energy Corp, the successor to Open

Range;

“Open Range” means Open Range Energy Corp, the predecessor company of
PSN and New Open Range;

“OSA” means the Securities Aer, RSO 1990 ¢ 8.5, as amended;
“Plaintiff” means the plaintiff, Joanna Goldsmith:
“Prospectus™ means-the prospectus dated January 26, 2012;
“PSN™ means the defendant, Poseidon Concepts Corp.;

“Representation” means the statement, express or implied, that PSN’s financial
statements fairly presented its financial position, financial performance and cash

flows;

“Securities” means PSN’s common shares, notes or other securities, as.that term
is defined in the OSA4:

“SEDAR” means the System for Electronic Document Analysis and Retrieval of

the Canadian Securities Administrators;
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“Securities Legislation” means, collectively, the OSA. the Securities Act, RSA
2000, ¢ S-4, as amended; the Securities Aer, RSBC 1996. ¢ 418, as amended; the
Securities Act, CCSM ¢ S50. as amended; the Securities Act, SNB 2004, ¢ S-5.5,
as amended: the Securities Act, RSNL 1990, ¢ S-13; as amended; the Securities
Act, SNWT 2008, ¢ 10, as amended: the Securities Act, RSNS 1989, ¢ 418, as
amended; the Securities Act, S Nu 2008, c 12, as amended; the Securities Acet,
RSPEI 1988, ¢ S-3.1, as amended: the Securities Aet, R8Q ¢ V-1.1. as amended;
the Securities Act, 1988. SS 1988-89. ¢'S-42.2, as amended; and the Securities
Act. SY 2007, ¢ 16. as amended:

“TSX" means the Toronto Stock Exchange: and
“Winger” means the defendant, Harley L. Winger.

CLAIM

The Plaintiff claims:

(@)

(b)

(c)

An order certifying this action as a class proceeding and appointing the Plaintiff

as representative plaintiff for the Class;

A declaration that the Impugned Documents contained, either explicitly or
implicitly, the Representation, and that, when made, the Representation was a
misrepresentation, both at law and within the meaning of the Securities
Legislation;

A declaration that the Impugned Documents contained one or more of the other
misrepresentations alleged herein, and that. when made. those other
misrepresentations constituted misrepresentations, both at law and within the

meaning of the Securities Legislation:



(d) A declaration that PSN is vicariously liable for the acts and/or omissions of the
Individual Defendants and of its other officers, directors.and employees;

(e) On behalf of all of the Class Members who purchased PSN’s common shares in
the distribution to which the Prospectus related:

§)) rescission; or
(i) in the alternative, and as against all of the Defendants, general damages in
the sum of $51,000,000;

) On behalf of all Class Members, general damages in the sum of $200 million;

(&) A declaration that Winger, Dawson and Michaluk were unjustly enriched;

(h) A constructive trust, accounting or such other equitable remedy as may be
available as against Winger, Dawson and Michaluk;

(i) An order directing a reference or giving such other directions as. may be necessary
to determine the issues, if any, not determined at the trial of the common issues;

) Prejudgment and post judgment interest;

(k) Costs of this action plus, pursuant to s 26(9) of the CPA, the costs of notice and of
administering the plan of distribution of the recovery in this action, plus
applicable taxes; and

@) Such further and other relief as to this Honourable Court may seem just.

The Parties
The Defendants

3. PSN is an oil and natura! gas service and supply company formed pursuant (o the 4BCA.



P8N is a successor of Open Range. On November 1. 201}, Open Range completed a
reorganization transaction. As a result of this reorganization, PSN became an
independent entity carrying on the energy service and supply business. New Open Range

is the successor to the Open Range business other than that which became PSN,

At all material times, PSN was a reporting issuer in all provinces ot Canada. At all
material times, PSN’s shares were listed for trading on the TSX urider the ticker symbol
“PSN," and also traded on alternative stock exchdnges in Canada. PSN Securities also

trade in Frankfurt and over-the-counter in the United States.

On January 26, 2012, PSN issued the P.rospectus'; The Individual Defendants signed the
Prospectus. The Prospectus, with its overallotment, issued to the public a total of
6,347,000 common shares at a price of $13.00 per sharc for gross proceeds of

$82,511,000.

The Prospectus incorporated various documents by reference, inciuding PSN's Q3 2011
financial statements and MD&A, both of which are Impugried Documents, False
statements made in documents incorporated into the Prospectus are false statements made

in the Prospectus and render the Prospectus false and misleading.
As a reporting issuer in Ontario, PSN was required to issue and file with SEDAR:

(@)  within 45 days of the end of cach quarter, quarterly interim financial statements
prepared in accordance with IFRS that must include a comparative statement to

the end of each of the corresponding periods in the previous financial year:
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(b)  within 90 days of the end of the fiscal year, annual financial statements prepared
“in accordance with IFRS, including comparative financial statements relating to

the period covered by the preceding financial year;

(c) contemporaneously with each of the above, an MD&A of each of the above

financial statements; and

()  within 90 days of the end of the fiscal year, an AIF. including material
information about the company and its business at a point in time in the context of

its historical and possible future development.

MD&As are a narrative explanation of how the company performed during the period

covered by the financial statements, and of the company’s financial condition and future

~prospects. The MD&A must discuss important trends and risks that have affected the

financial statements, and trends and risks that.are reasonably likefy to affect them in

future.

AlFs are an annual disclosure document intended to provide material information about
the company and its business at a point in time in the context of its historical and future
development. The AIF describes the company, its operations and prospects, risks and

other external factors that impact the company spcciﬁcaiiy.

At all material times Michaluk was the Chief Executive Officer ("CEO™) and a director
of PSN. Previously, he had been the Chief Financial Officer ("CFQO”) of Open Range.
Michaluk is “a Chartered Accountant with over 1S years of diversified financial
experience including corporate accounting, treasury management, auditing and tax

planning.”



12.  Atall material times MacKenzie was the CFO of PSN.

13. At all material times Dawson was Chairman of the board of directors of PSN. and a
director. Previously, he had been the CEO of Open Range. Me is currently the CEO of
New Open Range. Dawson is a member of PSN's audit committee.

14. At all material times Winger was a director of PSN. Winger was a director of Open
Range and is a director of New Open Range.

The Plaintiff

15.  Goldsmith is an individual residing in British Columbia who purchased PSN shares
before November 14, 2012,

Factual Allegations

16.  As a reporting issuer in Ontario, PSN files various reports for the benefit of the market

and the Class. Prior to November 14, 2012, PSN represented that:

(a) its internal controls over routine and non-complex accounting transactions were

functioning adequately:

The Corporation evaluated the design of its internal controls over
financial reporting as at [end of period]. During this evaluation the
Corporation identified weaknesses due to the limited number of
finance and accounting personnel at the Corporation dealing with
complex and non-routine accounting transactions that may arise.
Notwithstanding the weaknesses identified with regards to
complex and non-routine accounting matters, the Corporation
concluded that all other of its internal controls over financial
reporting had been designed properly af [end of period);

(b) it had a policy for evaluation of its AR

Allowance for Doubtful Trade Receivables
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Poseidon ‘evaluates its trade receivables through a continuous
process of assessing its portfolio on an individual customer and
overall basis. This process consists of a thorough review of
collection experience, current aging status .of the customer
accounts, financial condition 'of the Corporation’s customers, and
other factors. Based on its review of these factors, it establishes or
adjusts allowances for specific customers as well as general
provisions if industry conditions warrant. This process involves a
high degree of judgment and estimation and frequently involves
significant dollar amounts. Accordingly, the Corporation's results
of operations could be affected by adjustments to the allowance
due to actual write-offs that differ from estimated amounts;

(c) its financial statements were prepared in accordance with IFRS; and
(d) it had not taken an allowance for doubtful AR.
AR is not a “complex” or “non-routine accounting transaction.”

Pursuant to IFRS, if PSN recorded an allowance for doubtful AR, it was required to
disclose that it took that allowance and the amount of that allowance. PSN did not

disclose such an allowance. PSN did not take an allowance.

On November 14, 2012, PSN revealed for the first time that its internal controls were
ineffective and that it had materially overstated its AR. On that date, it reported financial
and operating results for the three and nine months ending September 30, 2012 (Q3

2012), and PSN:

(8)  recorded a charge of $9.5 million for uncollectible debt, reducing its AR asset and

taking a charge to its net income:

(b)  reported significant increase in the size of its AR portfolio, to $125.5 million (net
of the $9.5 millien write-off) including $36 million past due (outstanding for

more than 120 days);

(c)  reported that “Based on the payment experience and financial condition of its

customer base, Poseidon anticipates. collection progress on the amounts due, but
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both-the timing and magnitude of uitimate collections remain risks” (previously,
in the Q2 2012 MD&A. PSN had falsely stated that it “does not anticipate any

material collection issues on the amounts due”);

introduced a credit policy to mitigate the problems with doubtful receivables:
“The Corporation has established a credit palicy under which each customer is
analyzed for creditworthiness before the Corporation begins to provide services {0
the customer and prior to offering standard payment terms and conditions. Credit
limits are established for each customer, which-represents the maximum exposure.
The Corporation’s credit limit review includes customer cash flow analysis,
external debt ratings, and ¢redit references when appropriate. Customers that fail
to meet the Corporation's berichmark creditworthiness imay transact with the
Corporation only after providing a cash deposit to offset a portion of the credit
amount; ihese customers will be subject to an added level of monitoring by the

Corporation until sufficient payment history is established”;

reported that it “concluded that its internal controls over financial reporting were

not completely effective as at September 30, 2012”; and

disclosed that only 38% of its AR portfolio was due from investment grade
parties.

As a result of these disclosures, PSN’s share price plummeted and the Class Members

lost hundreds of millions of dollars. On November 14, PSN common shares had closed

at $13.22. On November 15, after the Defendants belatedly revealed the truth, PSN

shares fell 62.2% to $5.00 on extraordinarily high volume, and did so as a result of the

disclosure of the truth:
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21.  On or about November 16, 2012, Michelle-Louise Rye, an employee of PSN, provided

further detail on PSN’s AR:

As far as the receivables problem goes we have already taken steps
to completely revise our internal controls to address this issue,
since this was brought to our attention in late Q3 just prior to
releasing our results we have been diligently trying to resolve
outstanding accounts-of customers. Regardless, we are focused. on
a long term strategy, not short term results.
22.  PSN authorized Michelle-Louise Rye to speak on its behalf. Michelle-Louise Rye
communicated fo the market and investors on behalf of PSN. Statements by Michelle-

Louise Rye with regard to PSN are statements of PSN.
PSN Was Required to Take AR Allowances

23.  Pursuant to its “Allowance for Doubtful Trade Receivables™ policy and 1FRS; PSN was

required to record an allowance against its AR where “a thorough review of collection
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experience, current aging status of the customer accounts, financial condition of the

Corporation’s customers, and other factors™ required it.

Through this allowance, PSN would ensure that it was not recording an asset for accounts

that it would not collect. 1f it did not record this allowance. as its own policies and ER.@

required, PSN’s assets, and thus balance sheet, would be inflated, false and materially

misleading. Additionally, if it did not record this allowance, its net income figure would

be materially overstated, false and misleading.

PSN was required to take an AR allowance due to, among other things:

(®
(b)
(©)
(d)
(e)

®

(2)

LY

the age of its AR;

the size of its AR;

the rate by which its AR increased;

the amount of its AR that was past due;

the rate by which its past due AR increased;

the fact that only 38% of its. total accounts receivable portfolioc was due from

investment grade parties;
the ongoing “receivables problem™; and

the fact that PSN was a successor to Open Range, that Dawson, Michaluk and
Winger were involved in Open Range’s allowance policy and the implementation

of the same, and that Open Range {ook AR allowances.

The Defendants monitored the amount, timing and quality of the AR at all material times.

For example, the Defendants were aware of the amount, liming and quality of PSN’s AR

in part because, pursuant to the terms of PSN's $50 million credit facility. the availability
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of credit was “dependent in part on the amount, timing and quality of the Corporation’s
accounts receivable.”

Under the terms of the facility, a “material impairment or aging of accounts receivable or
a reduction of the credit worthiness of the debtor . . . could materially reduce . . . the bank
credit available to the Corporation and possibly caus[e] a portion of such bank debt to be
required to be repaid.” Any issues with the facility could -affect PSN's ability to fund
ongoing operations,

Dawson and Michaluk were the CEO and CFO. respectively, of Open Range, predecessor
to PSN. In that role, both had-overseen the implementation of Open Range's allowance

for doubtful trade receivables policy.

Winger was a director of Open Range. In that role, he approved of its financial

statements.

Winger, Dawson and Michaluk were involved in the process by which Open Range took

allowances against AR.

Open Range was required to, and had, recorded allowances against its AR, in the

following amounts:
Period "AR Allowance | Uncollectible
(net of Recorded Amounts
allowance) Written Off
Q32008 | $9.38 million | $523,000 Nil
Q4 2008 | $18.46 million | $785,000 Nil
Q1 2009 | $4.45 million | $785,000 Nil
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Period | AR Allowance Uncollectible
(netof | Recorded Amounts
allowance) | Written Off

Q22009 | $1.76 million | $1.05 million | Nil

Q32009 | $2.99 million | $1.05 million | Nil

Q42009 | $10.50 million { $949,000 $94,000

Q12010 | $9:20 million | $949,000 Nil

32, New Open Range, the successor to Open Range (other than the business that became
PSN), had AR, some or all of which was inherited from Open Range. The largest portion
of that AR was due from “Oil and natural gas marketing companies.” New Open Range,
and the business that would become New Open Range, “historically [had] not
experienced any collection issues with its oil and natural gas marketers.” Open Range

- and New Open Range “transact]] with creditworthy customers.”
False and Misleading Statements

33.  In each of the Impugned Documents that is a financial statement, PSN recorded an AR

asset:

Period Accounts Receivable at Period End-
2011 Annual $53.6 million
Ql 2012 $83 million
Q22012 $118.6 million
Q32012 $125.5 million
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Each of the above figures was false insofar as they failed to include a required allowance
for doubtful AR, and the AR was thus overstated and false, as was PSN’s reported assets

and sharcholders' equity.

In each of ‘the Impugned Documents that is a financial statement or MD&A, PSN

reported net income:

| Period . | Net Income
Q42011 $18.7 million
Q12012 | $ 29.64 million
Q22012 $31.18 million
Q32012 $7.83 million

Each of the above figures was false insofar as they failed to include a required allowance

for doubtful AR. Accordingly, PSN's net income was overstated and false.

In each of the Impugned Documents that is an MD&A, PSN stated that it-bad “identified
weaknesses due to the limited number of finance and accounting personnel at the
Corporation dealing with complex and non-routine accounting transactions that may
arise, Notwithstanding the weaknesses identified with regards to complex and non-
routine accounting matters, the Corporation concluded that all other of its internal
controls over financial reporting had been designed properly.” This statement was false
and misleading because, as it would later admit, “its internal controls over financial
reporting were not completely effective,” it had a “receivables problem™ and had not yet

“taken steps to completely revise [its] internal controls to address” the AR “problem.”
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38.  Inthe 2011 MD&A, PSN represented that it (then and in the future)

evaluates its trade rcceivables through a continuous process of
assessing its portfolio on an individual customer and overall basis.
This process consists of a thorough review of collection
experience, current aging status of the customer accounts, financial
condition of the Corporation’s customers, and other factors. Based
on its review of these factors. it establishes or adjusts allowances
for specific customers as well as general provisions if industry
conditions warrant.

This statement was false and misleading because. as it would later admit, PSN lacked “a ’w

-

credit policy under which each customer is analyzed for creditworthiness before the

Corporation begins to provide services to the customer and prior o offering standard

payment terms and conditions,” did not establish . for each customer,@

had a “receivables problem” and had not yet “taken steps to complelely revise [its]

internal controls to address™ the AR “problem,” and had taken no steps, prior to “in late
Q3™ 2012, to “diligently . . . resolve outstanding accounts of customers.” PSN did not
“evaluate[] its trade receivables™ sufficiently, as required or at all. and did not
“thorough[ly] review [its] collection experience. current aging status of the customer

accounts, [or] financial condition of the Corporation’s customers.”

39.  Had PSN properly implemented and followed its claimed “Allowance for Doubtful Trade
Receivables™ policy and IFRS, it 'WOl'lld have taken an allowance against its AR, would
not have misstated its AR, and would not have misstated its net income or reported
inflated assets.

40.  In the AIF dated April 26, 2012, which is an Impugned Document, PSN falsely stated
that it “assesses the credit worthiness of its customers and monitors accounts receivable

on a regular, ongoing basis.” This statement was false and misleading because, as it
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would later admit, PSN lacked *a credit policy under which each customer is analyzed
for creditworthiness before the Corporation begins to provide services to the customer
and prior to offering standard payment terms and conditions,” did not establish “Credit
limits . . . for each customer.” had a “receivables problem™ and had not yet “taken steps
to completely revise [its] internal controls to address™ the AR “problem,” and had taken
no steps, prior to “in late Q3” 2012, to “diligently . . . resolve outstanding accounts of

customers.”

In the Q2 2012 MD&A, which is an Impugned Document, PSN falsely stated that
“Management conducts frequent detailed reviews of the accounts receivable amounts
outstanding as part of its angoing credit risk assessment procedures.” This statement was
false and misleading because, as it would later admit, PSN lacked *a credit policy under
which each customer is analyzed for creditworthiness before the Corporation begins to
provide services to the customer and prior to offering standard payment terms and
conditions,” did not establish “Credit limits . . . for each customer,™ had a “receivables
problem” and had not yet “taken steps to completely revise [its] internal controls to
address” the AR “problem,” and had taken no steps, prior to “in late Q3” 2012, to

“diligently . . . resolve outstanding accounts of customers.”

The truth of each of the statements particularized in this section are material facts and
were required to be disclosed in the Prospectus, but were not. Accordingly, the

Prospectus was materially false and misleading.

As a result of the forgoing, the Representation was false in that PSN's financial
statements did not fairly present its financial position. financial performance and cash

flows.
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Winger, Dawson and Michaluk Sell Securities

44.  Winger, Dawson and Michaluk sold securities of PSN prior to November 14, 2012:

@

(b)

(©)

(d)

(€

®

(2)

()

Claims

on November 14, 2011, Winger sold a total of 238,464 Poseidon shares indirectly
held in the public market for gross proceeds of $2.64 million;

on November 14, 2011, Winger sold a total of 75,523 Poseidon shares directly
held in the public market for gross proceeds of approximately $860,000;

on November 14, 201!, Dawson sold 1,000.000 Poseidon shares indirectly held
through CIBC Wood Gundy. in the public market for gross proceeds of $11

million;

on November 14, 2011, Michaluk sold 675,000 Poseidon shares indirectly held
through CIBC Wood Gundy in the public market for gross proceeds of $7.46

million;

on February 9, 2012, Winger sold 30,000 Posgidon shares indirectly held through
CIBC Wood Gundy in the public market for gross proceeds of $480,000;

on February 9, 2012, Winger sold 30,000 Poseidon shares directly held in the
public market for gross proceeds of $486,000;

on February 27, 2012, Dawson sold a total of 400,032 Poseidon shares directly
held in the public market for gross proceeds of $6.36 million; and

on February 27, 2012, Dawson sold a total of 400,032 Poseidon shares in the

public market for gross proceeds of $6.36 million.

Statutory Liability for Misrepresentations in the Prospectus Pursuant to Section 130 of the OSA

45. As against PSN and the Individual Defendants, all of whom signed the Prospectus, and

on behalf of those Class Members who purchased PSN shares offered by the Prospectus
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and during the distributions to which the Prospectus related, the Plaintiff asserts the cause
of action found in s 130 of the OS4 and, if necessary, the equivalent provisions of the

Securities Legislation other than the OS4.

Negligence Simpliciter

46.

47,

48.

49,

50.

As against the Defendant PSN and the Indjvidual Defendants, all of whom signed the
Prospectus, and on behalf of those Class Members who purchased PSN shares offered by
the Prospectus and during the distributions to which the Prospectus related, the Plaintiff
asserts negligence simpliciter.

PSN and, by virtue of their position of authority and responsibility within PSN, each of
the Individual Defendants, owed a duty to ensure that the Prospectus made full, true and
plain disclosure of all material facts relating to the securities offered thereby, or was

materially accurate and complete.

The reasonable standard of care expected in the circumstances required the Defendants to
prevent the distributions to which the Prospectus related from occurring prior to the
correction of the Representation and the other misrepresentations alleged above to have

been contained in the Prospectus or in the documents incorporated therein by reference.

Accordingly, the Defendants have violated their duties to those Class Members who

purchased pursuant to the Prospectus.

PSN and the Individual Defendants further breached their duty of care as they failed to
maintain or to ensure the maintenance of adequate internal controls to ensure that PSN’s
disclosure documents fairly and fully presented the business and affairs of PSN on a

timely basis.
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Had the Defendants exercised reasonable care and diligence in connection with the
distributions to which the Prospectus related, then securities regulators likely would not
have issued a receipt for the Prospectus, and those distributions would not have occurred,

or wauld have occurred at prices that reflected the true value of PSN's shares,

Unjust Enrichment as against Winger, Dawson and Michaluk

52.

53.

54.

35,

As a result of the Representation and the other misrepresentations particularized above,
PSN’s shares traded, and were sold by Winger, Dawson and Michaluk, at artificially
inflated prices.

Winger and Dawson were enriched by their wrongful acts and omissions and the Class

Members who purchased PSN shares from such Defendants suffered a corresponding

deprivation.

There was no juristic reason for the resulting enrichment. of Winger, Dawson and

Michaluk.

- The Class Members who purchased PSN shares from Winger, Dawson and Michaluk are

entitled to the price they paid to such Defendants for such shares.

Statutory Liability for Misrepresentations Pursuant to Part XXIIL1 of the OSA

56.

5.

The Plaintiff pleads the claim found in Part XXIIL! of the 0S4, and, if required, the
equivalent sections of the Securities Legislation other than the 0S4, against all

Defendants.

Each of the Impugned Documents is a core document within the meaning of the

Securities Legislation.
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As particularized above, each of the Impugned Documents contains one or more

misrepresentations.

PSN is a responsible issuer within the meaning of the Securities Legislation. Dawson,
Michaluk and Winger are directors of PSN and were at all material times. Michaluk and

MacKenzie are officers of PSN and were at all material times,

Michaluk and MacKenzie authorized, permitted or acquiesced in the release of the
Impugned Documents, Michaluk and MacKenzie falsely certified the accuracy of the
Impugned Documents, Michaluk and MacKenzie caused the Impugned Documents to be.
released through instructing PSN employees to release the Impugned Documents, among

other things.

Negligent Misrepresentation

61.

62.

63.

On behalf of all Class Members who acquired PSN's Securities in the secondary market,

the Plaintiff pleads negligent misrepresentation for all of the Impugned Documents.

In support of these claims, the sole misrepresentation that the Plaintiff pleads is the
Representation. The Representation was untrue for the reasons particularized elsewhere

herein,

The Impugned Documents were prepared for the purpose of attracting investment and
inducing members of the investing public to purchase PSN securities. The Defendants
knew and intended at all material times that those documents had been prepared for that
purpose, and that the Class Members would rely reasonably and to their detriment upon

such documents in making the decision to purchase PSN securities.
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64.  The Defendants further knew and intended that the information contained in the
Impugned Documents would be incorporated into the price of PSN's publicly traded
securities such that the trading price of those securities would at all times reflect the

information contained in the Impugned Documents,

65.  The Defendants had a duty at common law to exercise care and diligence to ensure that
the Impugned Documents fairly and accurately disclosed PSN’s AR. The Defendants

breached that duty by making the Representation as particularized above.

66.  The Plaintiff and the other Class Members directly or indirectly relied upon the
Representation in making a decision to purchase the securities of PSN, and suffered

damages when the falsity of the Representation was revealed.

67.  Alternatively, the Plaintiff and the other Class Members relied upon the Representation
by the act of purchasing PSN securities in an efficient market that promptly incorporated
into the price of those securities all publicly available material information regarding the
securities of PSN. As. a result, the repeated publication of the. Representation in these
Impugned Documents caused the price of PSN’s shares to trade at inflated prices during

the Class Period, thus directly resulting in damage to the Plaintiff and Class Members.
Vicarious Liability

68.  In addition to their direct liability. PSN is vicariously liable for the acts and/or omissions

of each of their respective officers, directors, partners and/or employees as set out above.
The Relationship béetween PSN’s Disclosures and the Price of Its Securities

69.  The issuance of the Impugned Documents directly affected the price of PSN's Securities.

The Defendants were aware at all material times of the effect of PSN's disclosure
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documents upon the price of its securities. The Impugned Documents were filed, among
other places, with SEDAR and the TSX, -and thereby became immediately available to,
and were reproduced for inspection by. the Class Members, other members of the

investing public, financial analysts and the financial press.

PSN routinely transmitted the documents referred to above to the financial press,
financial analysts and certain prospective and actual holders of its Securities. PSN
provided either copies of the Impugned Dacuments or links thereto on its website, PSN

maintains a website in part to communicate with the Class and prospective investors,

PSN regularly communicated with the public investors and financial analysts via
established market communication mechanisms, including through regular
disseminations of their disclosure documents, including press releases on newswire
services in Canada, Each time PSN communicated that new material information about

its financial results to the public it directly affected the price of PSN Securities.

PSN was the subject of analysts’ reports that incorporated certain of the material
information contained in the Impugned Documents. with the effect that any
recommendations to purchase PSN Securities in such reports were based, in whole or in

part, upon that information.

PSN Securities were and are traded. among other places, on the TSX, which is an
efficient and automated market. The price at which PSN Securities traded promptly
incorporated material information from PSN’s disclosure documents about PSN's
business and affairs, including the Representation, which was disseminated to the public
through the documents referred to above and distributed by PSN, as well as by other

means.
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Real and Substantial Connection with Ontario

74.

The Plaintiff pleads that this action has a real and substantial connection with Ontario

because, among other thing:

()
(®)
(c)
(d)

(e)

PSN is.a reporting issuer in Ontario;

PSN securities trade on the TSX which is located in Toronto, Ontario;
the Impugned Documents were disseminated in Ontario:

a substantial proportion of the Class Members reside in Ontario; and

a substantial portion of the damages sustained by the Class were sustained in

Ontario.

Service Outside of Ontario

75.

The Plaintiff may serve the Statement of Claim outside of Ontario without leave in

accordance with rule 17.02 of the Rules of Civil Procedure, because it is;

(a)
(b)

()

(d)

(e

a claim in respect of personal property in Ontario (para 17.02(a));
a claim in respect of damage sustained in Ontario (para 17.02(h));

a claim authorized by statute to be made against a person outside of Ontario by a

proceeding in Ontario (para 17.02(n)); and

a claim against a person outside of Ontario who is a necessary or proper party {o a
proceeding properly brought against another person served in Ontario (para
17.02(0)); and

a claim against a person ordinarily resident or carrying on business in Ontario

(para 17.02(p)).
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Relevant Legislation

76.  The Plaintiff pleads and relies on the Courts of Justice Act, RSO 1990, ¢ C.43, the CPA

and the Securities Legislation, all as amendled.

Place of Trial

77.  The Plaintiff proposes that this action be tried in the City of Toronto, in the Province of

Ontario, as a proceeding under the CPA.
78.  The Plaintiff will serve a jury notice.

November 27, 2012 Siskinds LLP
Barristers & Solicitors
680 Waterioo Street
P.O. Box 2520
London, ON N6A 3V8§

A. Dimitri Lascaris (LSUCH#: 50074A)
Tel: 519-660-7844
Fax: 519-660-7845

160 Lombard Street
Suite 302
Toronto, ON M5C 1M3

Daniel E. H. Bach (LSUC#: 52087E)
S. Sajjad Nematollahi (LSUC#: 62311B)
Tel: 416-362-8334
Fax: 416-362-2610

Lawyers for the Plaintiff
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(Class Action)
SUPERIOR COURT

Marian Lewis, residing at 33 Maywood, Apt
409, Pointe-Claire, Quebec, HIR 5B9;

Petitioner

\'A

POSEIDON CONCEPTS CORP,, a legal person
established pursuant to the  Business
Corporations Act (Alberta), having a principal
establishment at 645-7 Avenue SW, Suite 1200
Calgary, Alberta, T2P 4G8;

and

A. Scott Dawson, Poseidon Concepts Corp.,
645-7" Avenue SW, Suite 1200 Calgary,

~-Alberta, T2P4G8; - -

“and -

Lyle Michaluk, Poseidon Concepts Corp., 545+
7% Avenue SW, Suite 1200 Caigary, Alberta,
T2P 4G8G;

and

Harley L. Winger, Poseidon Concepts Corp.,
645-7% Avenue SW, Suite 1200 Calgary,
Alberta, T2P 4GS;

and

Matt Mackenzie, Poseidon Concepts Corp.,
645-7" Avenue SW, Suite 1200 Calgary,
Alberta, T2P 4G8.

Defendants
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MOTION FOR LEAVE TO PLEAD THE CAUSE OF ACTION CONTAINED IN
TITLE VIII, CHAPTER IX, DIVISION II OF THE QUEBEC SECURITIES ACT
("QSA’") AND TO AUTHORIZE THE BRINGING OF A CLASS ACTION AND

TO OBTAIN THE STATUS OF REPRESENTATIVE

(Article 1002 C.C.P. and following and 225.4 QSA and following)

TO ONE OF THE HONOURABLE JUSTICES OF THE QUEBEC SUPERIOR
COURT, SITTING IN AND FOR THE DISTRICT OF MONTREAL, THE
PETITIONER STATES AS FOLLOWS:

General Presentation

1. In this document, in addition to the terms that are defined elsewhere
herein, the following terms have the following meanings

9

“ABCA" mezns the Business Corporations Act (Alberta), RSA 2000,
¢ B-9, as amended;

“AIF” means Annual Information Form;
“AR" means accounts receivable;

~ “Class” ard “Class Members” mean 2ll persons or entities {ather -

AR e Defendants, theit past arfd present subdidiaries; affiliates,
officers,” directors, senior employees, partners,  legal
representatives, heirs, predecessors, successors and assigns, and
any individual who is a member of the immediate families of the
indivicual named defendants) who purchased or otherwise
accuired, PSN's Securities on or pefore November 14, 2012, and
whao are resident in Quebec or who wera resicent in Quebec at the
time of their acquisition of those securities and who are not
precluded from participating in a class acton by virtue of Article
999 of the Quebec Code of Civil Procedure, RSQ, ¢ C-25;

“Dawson” means the defendant, A. Scott Dawson;

“Defendants” means PSN and the Individuat Defendants;
“Excluded Persons” means the Defendants, thcir past and
present subsidiar'es, affiliates, officers, airectors, senior employees,

nartners, legal representatives, heirs, predecessors, successors and

-



Date: 2012-12-03 Heure: 16:15:08 DGA - Métropoie, Fax : 514 873-4760 P. 4 /24

assigns, and any individua! whe is an immediate member of the
family of an Individual Defendant;

« “IFRS” means International Financial Reporting Standards;

« “Individual Defendants” means Dawson, MacKenzie,
Michaluk and Winger, collectively;

« “Impugned Documents” {each bcing an Impugned
Document) means, collectively, the Q3 2011 financial statements,
filed November 8, 2011; the Q3 2011 MD&A, filad Navember 8,
2011; the 2011 financial statements, filed March 22, 2012; the
2011 MD8A, dated March 22, 2012; the AIF filed March 29, 2012;
the Q1 2012 financial statements, filed May ¢, 2012; the Q1 2012
MD&A filec May 9, 2012; the Q2 2012 ﬁnanc,al statements filed
August 8, 2012; the Q2 2012 MDR&A, filed August 8, 2012 and the
Prospectus;

+ “MacKenzie” means the defendant, Matt MacKenzie;
« “"MD8&A" means Management’s Discussion ang Analysis;
« “Michaluk” means the defendant bvieMichaluky- -~ -

¢ “New Open Range” means, -Open Range Energy Comp, . tha.__
""successor ko Qnen Range, Lo ; P

. “Open Range" means Open Rawge Fneray Corp, the pi @de:essv.
company of PSN and New Open Range,

¢ “QSA" means the Securifies Act, chapter V-1.1, as amenced;

« “Plaintiff” means the plaintiff, Ma-ian Lewls; J

+ “Prospectus” means the prospectus dated January 2€, 2012;

« “PSN” means the defendant, Poseidon Concepts Corp.;

» “Representation” means the statement, express or implied, that
PSN’s financial statements fairly presented its financial pesition,

financial performance anc cash flows;

» “Securities” means PSN's common shares, notes or other
securities, as thart term is defined in the QSA4,;
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= “SEDAR" means the System for Electronic Document Analysis and
Retrieval of the Canadian Securities Administrators;

» “Securities Legislation” means, collectively, the Securities Act
RSQ ¢ V-1.1, as amended, the Sezurities Act. RSO 1990 ¢ S.5, as
amended; the Securities Act, RSA 2000, ¢ S-4, as amended; the
Securities Act, RSBC 1996, ¢ 418, as amended; the Securities Act,
CCSM ¢ S50, as amended; the Securities Act, SNB 2004, ¢ 5-5.5, as
amended; the Securities Act, RSNL 1990, ¢ S-13, as amended; the
Securities Act, SNWT 2008, ¢ 10, as amended, the Securities Act,
RSNS 1989, ¢ 418, as amended; the Securities Act § Nu 2008, ¢
12, as amended; the Securities Act RSPEL 1988, c S-3.1, as
amended; the Securities Act 1985, SS 198&-89, ¢ 5-42.2, &5
amended; and the Securities Act, SY 2007, ¢ 16, as amended;

o "“TSX" means the Toronto Stock Exchange; and
o "“"Winger” means' the defendant, Farley L. Winger.

2. The Petitioner wishes to institute a class action on behal™ of the following
group, of which he is a member (the "Ciass”):

and present subsidiaries, affiliates, officers, directors, senior
R S Lamployees, . parters, . oiegal | representatives, - heirs, .

“Ali-pcrsond ¢r entities {other than the Defendants, their past-—— -~

predecessors, successors-and assigns, and- any individual - - -

“who.is & member of the Inwhediate famllies of the Tndividual

~named defendants) who purchased or otherwise. acquired,-
PSN’s Securities on or before November 14, 2012, and who
are resident in Quebec or who were resident in Quebec at
the time of their acquisition of those securities and who are
not precluded from participating in a class action by virtue of
Article 999 of the Quebec Code of Civii Procedure, RSQ,
cC 25"

or such other group definition as may be approved by the
Coutt.
THE PARTIES

The Petitioner

3. The Petitioner purchased 200 shares of PSN at $13.20 per share, the
whole as appears from the notice of purchase dated January 18, 2012, a
copy produced herewith as Exhibit P-1;
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The Defendants

4.

Bt

The PSN is an o' and natural gas service and suppy company formed
nursuant tc the ABCA;

PSN is a successor of Open Range. On November 1, 2011, Open Range
completed a reorganization transaction. As a result of this reorganization,
PSN became an independent entity carrying on the energy service and
supply business, New Open Range is the successor to the Open Range
business other than that which became PSN;

At all material tmes, PSN was a reporting issuer in al provinces of
Canada. At all material times, PSN's shares were listed for trading on the
TSX under the ticker symbo' “PSN,” and also traded on alternative stock
exchanges in Canada. PSN Secutities also trade in Frankfurt and over-the-
counter in the United States;

On January 26, 2012, PSN issued the Prospectus. The Individual .

Defendants signed the Prospectus. The Prospectus, with its overaliotment,
issued to the public a total of 6,347,000 common shares at a price of
$13.00 per share for gross proceeds of $62,512,000;

.. The. Prospectus. incorporated various doguments by reference, including . .

PSN's Q3 2011 financial statements and MD&A, both of which are
Impugned Documents, False statements made in documents incorporated

into the Prospectus arc false; staterients’ made in the' Prospectiss, aid,
.-repder. the Prpspectys false and misleading;. .. e e

As a repor’rmo issuer in Quebec, PSN was reqmrcd 1o issue and # !e wth.

SEDAR:

= within 45 days of the end of each quarter, quarterly interim
financial statements prepared in accordance with IFRS that must
include a comparative statement to the end of each of the
corresponding periods in the pravious financai vear;

« within 90 days of the end of the fiscal year, annual financial
statements prepared in  accordance with  IFRS, including
comparative financial statements relating to the period covered by
the preceding financial year;

« contemporaneously with each of the above, an MD&A of each of
thc above financial statements; and

o within 90 days of tre end of the tiscal year, an Al7, inciuding
material information about the company end its business at a poirt
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i0.

13.

.15

)

in tme in the context of its historical and possible future
development.,

MD&As are a narraZve explanation of how the com pany performed curing

~.tne period covered by the financial statements, and of the _company’s
financial condition and future prospects. The MD&A must discuss

important trends and risks that have affected the financial statements,
and trends and risks that are reasonably likely to affect them in future;

Alls are an annual disclosure document intended to provide materiz!
information about the company and its business at a point ir tme in the

context of its historical and future development, The AIF describes the -

company, its operations and prosoects, risks and other external factors
that impact the company specifically;

At all material times, Michaluk was the Chief Executiva Officer ("CEQ") and
a omector of PSN. Previously, he hac besn the Chief Fmaﬁda! Officer
("Cr0") of Open Range. Michaluk is *a Chartered Accountant with over 15
years of civersified financia. experience including corporate accounting,
treasury management, auditing and tax planning”:

¢ all material times, MacKenzie was the CFO of PSN;

At ali riaterial times, Dawsbn was Chairman of the board ‘of directors of *

PSN and a director. Previously, he had been the CEO of Open Range. He

SRR (-3 currsmﬁy the €EO of New Open Range D'awscm isa membn} ef PSN"' i
__aud t com'mt“ee .

'ac‘.nb--' -«f, Bt o e

¢ all material tames Winger was a director of PSN, Winger was a dlrector.

of Open Range and is a director of New Open Range;

THE FACTS

6.

As a reporting issuer in Quebec, PSN flles various reports for the benefit of
the market and the Ciass. Prior to November 14, 2012, PSN represented
hat:

(@) its internal controls over routine and non-complex accounting
transactions were functioning adequately:
The Corporation evaluated the design of its internal
controls over financia! reporting as at {end of period].
during this evaluation the Corporation identified
weaknesses due to the limited number of finance and
accounting personnel at the Corporation dealing with
complex and non-routine accounting transactions that

N it s Apra sempon
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17.
18.

may arise., Notwithstanding the weaknesses igentified
with regards to complex and non-routine accounting
matters, the Corporation concluded that all other of
_its Internal controls over financiai reporting nad been
~ designed properly at [end of period];

(b) it had a policy for evaluation of its AR:
Allowance for Doubtful Trade Receivables

Poseidon cvaluates its trade recelvables through a
continuous process of assessing its portfoiic on an
individual customer and overali basis. This orocass
consists of a thorough review of collection experience,
current aging status of the customer accounts,
financial condition of the Corporation’s customers,
and other factors. Based on its review of these
factors, it cstabiishes or adjusts allowances for
specific customers as welt as general provisicns If
industry conditions warrant. This process involves a
high degree of judgment and estimation and
frequently involves significant dollar  amounts.
“rAcchrdingly, the Corporation’s results of “Gperations "
could be affected by adjustments to the allowance
dug- 0. actual write- offs that «shfa’er ﬁum e.,t'm.aued
amounts, T

(¢} - i finencial. st a'fe'new 5 were prepared i accot dcmce with IFRS;
and :

‘d) iz had not taken an allowance for doubtful AR.

AR is pot a “complex” or “non-routine accounting transaction™

Pursuant to IFRS, if PSN recorded an allowance for doubtful AR, it was
required tc disclose that it took that allowance and the amount of that
allowance. PSN did not dlSClOSQ su#h an allowance. PSN did not take an
allowance;

On Novemoer 14, 2012, PSN revealed for the first time that its internal
controls were ineffective and that it hac materially overstated its AR. On
that date, it reportad financial and operating results for the three and nine
moanths ending September 30, 2012 (Q3 2012), and PSN:
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(@) recorded a charge of $5.5 million for uncollectibie debt, reducing
Its AR asset and taking a charge to its net income;

(b)  reported significant Increase in the size of its AR portfolio, to
$125.5 million (net of the $9.5 million write-off) including $36
millicn past due {outstanding for more than 120 days);

(c) reported that "Based on the payment experience and énancial
condition of its customer base, Poseidon anticipates collection
progress on the amounts due, but both the timing and magnitude
of ultimate collections remain risks” (previously, in the Q2 2012
MD&A, PSN had falsely stated that it “does not anticipate anv
materiai collection issues on the amounts due™);

(d) introduced a credit policy {0 mitigate the problems with doubtful
receivables: “The Corporation has estaplished a credit policy
under which each customer is analyzed for creditworthiness
before the Corporatior begins to-provide services to the customer.
and prior to offering standard- pavment terms and conditions. -
Credit limits are established for each customer, which represents
the maximum exposure. The Corporation’s credit limit review
includes customer cash flow analysis, external debrt ratings, and

credit references when-dppropriate. Customers that fait tomeet -~ ¥

the Corporation’s benchmark creditworthiness may transact with
-the Corperation, ey, after providing. a, cash deposit. to.offset a. .

‘portion . of the credit amount; ‘these customers will be subject to-. .

* a1 added level of monitering by the Corporation until sufficient - -
‘payment history is established”; :

-
1]
S

reported that it “concluded that its internal controls over financia
reporting were not completely effective as at September 30,
2012"; and

) disclosed that only 38% o° its AR portfoic was due from
investment grade parties.

20. As & result of these disclosures, PSN's share price plummeted and the
Class Members lost hundreds of millions of dollars. Orn November 24, PSN
common shares had closed at $13.22. On November 15, after the
Defendants belatedly revealec the truth, PSN shares fell 62.2% to $5.00
on extraordinarily high volume, and did so as a result of the disclosure of
the truth:
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21, On or about November 16, 2012, Mrchaie-!_ounse Rye, an employee of
PSN, provided further detail on PSN's AR:

"As far as the receivadles problem goes we have
-aiveady, taken. steps to completely revise our. internal
controls to address this issue, since this was brought
. to our atfention in |ate Q3 just orior to releasing our
R R .Jﬁre_nults we- have’ been’ diligently” tryinig To resolve "~
A Houtsi:amdmg accounts . Gf c;gstomers Regardjess we

' are f o’used on-a.long term strat gy, not shart term
results." ’

E)

22.  PSN authorized Michelle-Louise Rye to speak on its behalf. Michelle-
Louise Rye communicated to the market and investors on behalf of PSN.

Statements bv Michelle-Louise Rye with regard to PSN are statements of
PSN;

PSN Was Required to Take AR Allowances

23.  Pursuant to its “Allowance for Doubtful Trade Receivables” policy and
IFRS, PSN was required to record an allowance against its AR wnere “a
thorough review of collection experience. current aging status of the
customer accounts, financial condition of the Corporation’s customers, and
other factors” required it;

24, Through this allowance, PSN would ensure that it was not recording an
asset for accounts that it would not collect. If it did not record this
allowance, as its own policies and IFRS required, PSN’s assets, and thus

9
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balance sheet, would be infiated, false and materially misleading.
Additionally, if it did not record this allowance, its net income figure would
be materially overstated, false ang misleading;

25.  PSN was required to take an AR sllowance due to, among other things:.
(a) the age of its AR;
(b}  the size of its AR;

{c)  the rate by which its AR Increasec;

(d) the amount of its AR that was past dug,

() the rate by which its past due AR increased;

(f)  the fact that only 38% of its total accounts receivable portfolio
was dug from investment grade parties;

{(g)  the ongoing “receivables problem”; and

(h) the fact that PSN was & successor to Open Range, that Dawson,
o - Michaluk. and. Winger: were.invalvad in Qpen Range's.allowance
policy and the implementation of the same, and that Open Range

. look AR a//owances

e s ‘26:- “The Defendants rQintQ}iﬁG the. amgyytJL gqung; and qqu‘y Qf the,f\R, atall

' material times. For example, the -Defendants. were aware of the amount, -
timing and quality of PSN’s AR in part betause, pursuant to the terms of
PSN’‘s $50 million credit facility, the availability of credit was “dependent in
part on the amount, timing and guality of the Corporation’s accounts
receivable”:

27.  Under the terms of the facility, 8 “materia. impairment or aging of

accounts receivable or a reduction of the credit worthiness of the debtor

. could materially reduce . . . the bank credt available to the

Corporation and possibly caus[e] a portion of such bank debt to be

_required 10 be repaid.” Any issues with the facility could affact PSN’s
ability to fund ongoing operations;

28,  Dawson and Michaluk were the CEQ and CFO, respectively, of Open
Range, predecessor to PSN. In that roe, both had overseen the
implementation of Open Range’s allowance for doubtful trade receivables

policy;
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29,  Winger was a director of Open Range. In that role, ne approved of its
financial statements;

30. Winger, Dawson and Michaluk were involved in the process by which
Open Rangza took allowances against AR, i

31. Open Range was required to, and had, recorded allowances against its
AR, in the following amounts:

i Period AR Allowance ' Uncollectible
(netof Recorded Amounts
| | allowance) L _ Written Off |
Q3 | $9.38 million | $523,000 Ni. |
2008 | |
Q4 $18.46 $785,000 | Nil
2008 miilion |
Q1 $4.45 million | $785,000 Nil
2009 ¢
Period | AR Allowance Uncollectibie
. (netof Recorded Amounts
__allowance) Written Off |
v L. Q2 176 milion ) $1.05 ¢ . Nit
2009 i milion '
Q3 s299milon | $1.05 | Nil
: Lhf2009 0 - el miflion iiknd M 5
PG it it Dt bk oS0 sdanls $599:000,, o 554,000,
- 2008 - milliory R - S
Q1 $9.20 million | $945,000 ‘ Nil
2010

32.  New Open Range, the successor t¢ Open Range (other thar the business
that became PSN), had AR, some or all of which was inherited from Open
Range. The largest portion of that AR was due from “Oil and natural gas
marketing companies.” New Open Range, and the business that would
become New OQOpen Range, “historically [had] not experienced any
collection issues with its oil and natura! gas marketars.” Open Range and
New Oner Range “transact[] with creditworthy customers”;

False and Misleading Statements

33. In each of the Impugned Documents that is a financial statement, PSN
recoraed an AR asset:
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34,

36.

¥ '3’-7;: -

38.

l Period | Accounts Receivable at Period
End
2011 Annual $53.6 million
Q1 2012 $83 million }
Q2 2012 : $118.6 million | o
L Q32012 T $125.5 million |

Each of the above figures was false insofar as they failed to include a
required allowance for doudtful AR, and the AR was thus overstated and
false, as was PSN's reported assets and shareholders’ equity;

In each of the Impugned Documents that is a financial statement or
MD&A, PSN reported ne: income:

! Period { Net Income
Q4 2011 $18.7 million
01 2012 S 29.64 million

L Q2 2012 $ 31.18 million
Q3 2012 | $ 7.83 million

‘Each of the. abovz figures was. false insofar as they failed to include a

required allowance for doubtful AR. Accordingly, PSN's net income was
overstated and false; :

in each of the Tnpuaned Doeuments mat is an HD&A PJNwtatc(}-tbag | AT TN
had “identified weaknesses due to the limitec number of finance and -
accounrting personnel at the Corporation dealing with complex and non-
routine accounting transactions that may arise. Notwithstanding the
weaknesses identified with regards to complex and non-routine
accounting matters, the Corporation concluded that all other of its internal

controls over financial reporting had been designed properly.” This
statement was false and misleading because, as it would later admit, “its

internal controis over financial reporting were not compietely effective,” it

had a “reccivables problem” and had not yet “taken steps to completely

revise ['ts] internal controls to address” the AR “probiem”:

In the 2011 MD&A, PSN represented that it (then and in the future)

evaluates its trade receivables through a continuous
process of assessing its portfolio on an individua
customer and overall basis. This process consists of &
thorough review of collection experience, current
aging swtus of the customer accounts, financial

ra
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39,

41,
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condition of the Corporation's customers, and other
factors. Based on its review of these factors, it
astablishes or adjusts allowances for specific
customers as well as genera provs;ons |f industry
conditions warrant,

This statement was false and misieading because, as it would later admit,
PSN facked “a credit policy under which each customer is analyzed for
creditworthiness before the Corparation begins to provide services to the
customer and prior to offering standard payment terms and conditions,”
did not establish “Credit limits . . . for each customer,” had a “receivables
problem” and had not yet “taken stess to completely revise [its] internal
controls to adcress” the AR “problem,” and had taken no steps, prior to
Yin ‘ate Q3" 2012, to “diligently . . . resolve outstanding accounts of
customers.” PSN did not “evaiuate[] its trade receivables” sufficiently, as
required or at all, and did not “thorough{ly] review [its] collection
experience, current aging status of the customer accounts, [or] financial
condition of the Corporation’s customers”;

Had PSN properlv implemented and followed its claimed ™Aliowance for
Doubtful Trade Receivables” policy -and IFRS, it would have teken an
aliowance against its AR, would not have misstatec its AR, and would not
have misstated. its net income.or reported inflated assels: :

In the AIF dated April 26,- 2012, which is an Impugned Document, PSN

.fdlse*y stated that it “assesses the credit worthiness of its customiars dnd
“umonitors adesunts Teceivabie on a reguias; anaeing besis.”. Ihis qtatapaﬁiat'
* was false and misleading because; as'it would later admit, PSN lacked ™

e s i

eredit nolicy under which each customier: is analyzed: for credutwor‘n'neas. g

before the Corporation begins to provide services to the customer and
nrior to offering standard payment terms and conditions,” did not
establish “Credit limits . . . for each customer,” had a “receivables
problem” and had not yet “taken steps to completely revise [its] internal
controls to address” the AR “problem,” and had taken no steps, prior to

“in late Q3" 2012, to “diligently . . . resolve outstanding accounts of

customers”;

In the Q2 2012 MD&A, which is an Impugned Document, PSN falsely
stated that “Management conducts frequent detailed reviews of the
accounts receivable amounts outstanding as part of its ongoing credit risk
assessment procedures.” This statement was false and misleading
because, as it would later admit, PSN lacked “a credit policy under which
cach customer is analyzed for creditworthiness before the Corporation
begins to provide services to the customer anc prior to offering standard
sayment terms and conditions,” did not establish “Credit limits . . . for
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each customer,” had a “receivables problem” and had not vet “taken steps
to completely revise [its] internal cortrols to address” the AR “problem,”
and had taken no steps, prior to “in late Q3" 2012, to “diligently .
resolve outstandmo accounts of customers"

42, The tru‘f" of each of the ftetements partnculanzed in this section are
material facts and were required to be disclosed in the Prospectus, but
were not.  Accordingly, the Prospectus was materlally false and
misleading;

43, As a result of the forgoing, the Representation was false ir that PSN's
financial statements did not fairly present its financial position, financial
performance and cash flows;

Winger, Dawson and Michaluk Sell Securities

44,  Winger, Dawsor and Michaluk sold securities of PSN prior to Novembe~
4, 2012:

a) on Novembar 14, 2011, Winger soid a total of 238,464 Poseidon
shares indirectly neld in the public market for gross proceeds of
$2.64 million;

sooen e et hyonNovember 14, 2015 'Winger soig -2 total of ‘75,523 Poseidon-
shares directly held in thv publ:g mar ﬂet for gross proceeds of
. approxnmately $860 900;

e R g c} o mwwbﬂr M ZGH F\aws@m b@lde ;00806 Pose:‘nd& Sharegr. s

Ay

: md:rectly held through CIBF Woaod .Gundy in the public market for . -

gtoss proceeds of $11 million;

d) on November 14, 2011, Michaluk soid 675,000 Poseidon shares
indirectly held through CIBC Wood Gundy in the pubiic market for
gross proceeds of $7.46 million;

e) on February ¢, 2012, Winger sold 30,000 Poseidon shares indirectly
held through CIBC Wood Gundy in the public market for gross
proceeds of $480,000;

f) on February 9, 2012, Winger sol¢ 30,000 Poseidon shares directy
held in the public market for gross proceeds of $436,000;

gyon February 27, 2012, Dawson sold a total of 400,032 Poseidon
shares directly held in the public market for gross proceads of
$6.36 million; and
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h)on February 27, 2012, Dawson sold a total of 430,032 Poseidon
shares in the public market for gross proceeds of $6.36 million.

The Defendants Fault

Siatutory Liabifty for Misrepresentations in the Prospectus Pursuant to Section
217 of the QSA

45,

As against PSN and the Individua! Defendants, all of whom signed the
Prospecius, and on behal® of those Class Members who purchased PSN
shares offered by the Prospectus and during the distributions to which the
Prospectus related, the Plaintiff asserts the cause of action found in s 217
of the QSA and, if necessary, the equivalent provisions of the Securities
Legislation other than the QSA4;

Statutory Liability for Misrepresentations Pursuant to Title VIII, Chapter 11,
Division IT of the QSA

46,

47,

a8,

The Plaintiff-pleads the claim found in Title VIII, Chapter II, Division II of
the QS4, and, if requirec, the equivalent sections of the Securities
Legislation other than the @54, against all Defendants;

“fact "of the' Impugried Documents is e -core ddtunent within the iHeaning

of the Securlt'es Legislation;

As pardcularized above, each of the impugned Documents contains one-or

PSN is a responcible issuer within . the meaning OF the Securities

Legislation. Dawson, Michaluk and Winger are directors of PSN and were
at all material times. Michaluk and MacKenz'e are officers of PSN and
were at all material times;

Michaluk and MacKenzie authorized, permitted or acquiesced in the
reiease of the Impugned Documents. Michaluk and MacKenzie falsely
certified the accuracy of the Impugned Documents. Michaluk and
MacKenzic caused the Impugned Documents o be released through
instructing PSN employees to release the Impugned Documents, among
other things;

The Dsfendants violated the Duties thev owed to the Members of the Group

51.

PSN and, by virtue of their position of authority and responsibility within
PSN, each of the Individual Defendants, owed a duty at law and under
Jrovisions of the QSA and article 1457 of the Cvil Code of Québec to

A o T g
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52

(93]
(€3]

54,

56.

57

152}
w2

_prices that reflected the true value of PSN's sharas; |
J LI U T e v, aoa - i Py o emite s 1™ s a .

ensure that the Prospectus made full, true and plain disciosure of all
material facts relating to the securities offered thereby, or was materially
accurate and complete;

The reasonable standard of care expected in the circumstances required .
the Defendants to prevent the distributions to which the Prospectus
related from occurring prior to the correction of the Representation and
the other misrepresentations alleged above to have been containad in the
Prospectus or in the documents incorporated therein oy reference;

Accordingly, the Defendants have violated their duties to those Class
Members who purchased pursuant to the Prospectus;

PSN and the Individual Defendants further breached their duty of care as
they failec to maintain or to ensure the maintenance of adequate internal
contrals to ensure that PSN's disclosure documents fairly and fully
presented the business and affairs of PSN on a timely basis;

Had the Defendants exercised reasonable care and diligence in connection
with the distributions to which 'the Prospectus related, then securities
regulators fikely would not have issued a receipt for the Prospectus, and
those distributions wouid not have occurred, or would have occurred at

N

As a result of the Representation and the other misrepresentations
par*xcula rizad above, PSN's. shares traded; ‘and were. sod bv Nanger
Dayison and Micha! uk, at art ficially | infated prlces '

_The Cacs Mpmher who parchaaed PSN sharc,s from Winger, Dawson and .
Michaiuk are entitled to the price they paid to such Deferdants for such

. shares;

On behalf of all Class Mambers wha acquired PSN's Securities in the
secondary market, the Plaintiff pleads plead a fault in violation of the
general private law auty of diligence owed to them in the circumstances
accordingly with artice 1457 of the Givii Code of Quebec for all of tne
Impugned Documents;

In support of these claims, the sole misrepresentation that the Plaintiff
pleads is the Representation. The Representation was untrue for the
reasons particularized elsewhere herein;

The Impugned Documents were prepared for the purpose of attracting
investment and inducing members of the investing public to purchase PSN
securities. The Defendants knew and intenced at all material times that
those documents had been prepared for that purpose, and that the Class
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bl

62.

64.

65
© " the Defendants to act fairly, reasonably, honestly, candidly and in the best: -

Members would rely reasonably and to their detriment upcn such
documents in making the decision to purchase PSN securities;

The Defendants further knew and intended that the information contained
in the Impugned Documents wotlld be incorporated into the price of PSN's-
publicly traded securities such that the trading price of those securities
wouid at all tmes reflect the information contained in the Impugned
Documents;

The Defendants had a duty at common law to exarcise care ang diligence
to ensure that the Impugned Documents fairly and accurately disclosed
PSN's AR. The Defendants breached that duty by making the
Representation as particularized above,

The Plaintift and the other Class Members directly or indirectly relied upon
the Representation in mzking a decision to purchzse the securities of PSN,
and suffered damages when the falsity of the Representation was
revealed;

Alternatively, the Plaintiff and the other Class Members reied upon the
Representation by the act of purchasing PSN securities in an efficient
market that promptly incorporated intc the price of those securities all
publicly available material information, regarding the securities of PSN. As
a result, the Trepeated publication of -the” Representation in ‘these
Impugned Documents caused the price of PSN's shares to trade at inflated
’p{lCEJ duringdhe-Class ﬂnnorf r‘ms mrectly 'esuéhng il da"ﬁacxe £ the .

- Pia"ﬂ;‘f ard Cess Mnmber'i

The reascnabie standard of care expei:ted in the circumstances: reguired:

interests of the Petitioner and the Class. The Defendants conduct failed to
meet the requirements imposed by the duty nat to harm others by reason
of wrongfui conduct under the G’ Code of Québec;,

Vicarious Liabllity

66.

In addition to their direct liability, PSN s vicariously lizble for the acts
and/or omissions of each of their respective officers, directors, partnefs
and/or employees as set out above;

The Relationship between PSN’s Disclosures and the Price of Its
Securities

67,

The issuanze o° the Impugned Documents directly cffected the price of
PSN’s Securities. The Defendacts were aware at all material times of the
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6e.

3.

70,

effect of PSN’s disclosure documents upon the price of its securities. The -

Impugned Documents were filed, among other places, with SEDAR and
the TSX, and thereby became immediately available to, and were
reproduced for inspection by, the dass Members, other members of the
investing public, firancial analysts and the financial press; i

PSN routinely transmitted the documents referred to abave to the financial
press, financial analysts and certain prospective and actual holders of its
Securities, PSN provided either copies of the Impughed Documents or
links thereto on its website. PSN maintains a website in part to
communicate with the Class and prospective investors;

PSN regularly communicated with the public investors and financial
analysts via established market communication mechanisms, including
through regular disseminations of their disclosure documents, including
press relcases on newswire services in Canada. Each time PSN
communicated that new material Information about its financial results to
the public It directly affected the ptice of PSN Securities!

PSN was the subject of ana'ysts’ reports that incorporated cerlain of the -

material information contained in the Impugned Documents, with the
effect that any recommendations to purchase PSN Securities in such

. reports were based, in whole or in part, upon that mformatnon

PSN Securities were and are traded, among other places on the TSX

'~~whzct:r is.an-efficient -and . aufomated market. The price..at which, PSI .,
ecurities tredec promptly iftcorporatec” material information’ from PSN'S -

scfosuxe dacuments about " PSNS business and &ffairs, including. “he

Represeritation, which was disseminated - to -the public through the-
documents referred to above and distributed by PSN, as weli-as by other -

means;

CONDITIONS REQUIRED TO INSTITUTE A CLASS ACTION

72.

The composition of the Class makes the application of article 59 or 67
C.C.P. impracticable for the following reasons:

e The number of persons included in the class is estimated to
be several thousand;

» The names and addresses of persons included in the class
are not known to the Petitioner (but are lixely to be known
to Defendants);
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« All the facts alleged in the preceding paragraphs make the
application of articles 59 or 57 C.C.P. impossible.

73 The claims of the Class Members raise identical, similar or related
questions of fact or law, namely: ' '

a) Did the Defendants authorize or issue false and/or misleading
public information?

b) Did the Defendants Misrepresentations cause the share price of
PSN’s stock to be artificially inflated?

¢) Did the Defendants therefore commit & fault towards the Petiticner
and the Ciass Members, therzby engaging their liability?

d) What prejudice was sustainea by the Petitioner and the Class
Members as a result of the Defendants faults?

e) Arethe Defencants jointly responsible for the damages sustained
by each of the Class Members?

74. The interests of justice weigh in favour of t‘ms motlon being granted in
““accordance with its conclusions. '

NA‘TURE OF TvﬁE AC'FIQN AND CQNCLHSIQNS SOUGHT e Ta it T B LR LG

'”7‘3';_"‘ Tne actlo’“ “HEE the: Petitiorier wnﬁes'té‘mst*me for the b Jneﬁt-éf"_*:her;.~
-+ 7 {lass'Members is an.action in damages; - . - . L

76.  The conclusions that the Petitioner wishes 0 introduce by way of a metion
to institute proceedings are:

GRANT the Petitioners” action against the Defendants, under the
cause of action contained in, section 217 of the @S%4, Title VIII,
Chapter II, Division II of the QSA and, if necessary, the equivalent
provisions of the Other Canadian Securit'es Legislation and under
artice 1457 of the Gvif Code of Quebec,

CONDEMN Defendants to pay to the Class Members compensatory
damages for all monatary [osses;

GRANT the class action of the Petitioner on behalf of all the Class
Members;
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77.

78.

RFUET Y N A 2 T

79.

ORDER collective recovery in accordance with articles 1031 to
1036 C.C.P.;

THE WHOLE wit interest and additional inaemnity provided for in

the Gvi/ Code of Quebec and with full costs and expenses, including .

expert fees, notice fees and fees relating to administering the plan
of distribution of the recovery in this action.

The Petltioner suggests that this class action bz exercised before the
Superior Court in the District of Montreal for the following reasons:

e The Class Members reside everywhere in thc Province of
Quebec;

* The Petitioner’s lawyers have an oifice in the District of
Montreal.

The Petitioner, who is requesting to obtain the status of represantative,
will “airly and adequarely protect and represent the interest of the Class -

- Members for the following reasens:

» She understands the nature of the action:

“ '« She is available to dedicate the time necessary for an action
to coliaborate w:t:n Class Members and

vy L A “

| «_-H** zme*ests are. not antagomstl' to those ﬁf ather C ass
T embe *’§

The present motion is weH—founded in fact and in law.

FOR THESE REASONS, MAY IT PLEASE THE COURT:

GRANT the present motion;

AUTHORIZE leave under the cause of action contained in, section 217 of
the QSA, Title VIII, Chapter II, Division II of the QS4 and, if necessary,
the equivalent provisions of the Other Canadian Securities Legislation and
under arvicle 1457 of the G Code of Quebec and the bringing of a class

action in the form of a Motion to institute proceedings in damages;

ASCRIBE tne Petiticner the status of representative of the persons
incluced in the Class herein described as:
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“All persons or entlties (other than the Defendants, their past
and present subsidiaries, affiliates, officers, directors, senior
emplovees, partners, legal representatives,  heirs,
predecessors, stccessors and assigns, and any individual

‘who is a member of the immediate families of the individual

named defendants) who purchased or otherwise acquired,
PSN's Securities on or before November 14, 2012, and who
are resident in Quebec or who were resident in Quebec at
the time of their acquisition of those seaurities and who are
not precluded from participating in a class action by virtue of
Article 999 of the Quebec Code of Civil Procedure, RSQ, ¢ C-
25.”

or such other group definition as may be approved by the
Court,

IDENTIFY the principle questions of fact and law to be treated
collectively as the foliowing: &

a) Did the Defendants authorize or issue false and/or
misleading public information?

- b} Did the Defendants® Misrepresentations -cause the share

price of PSN’s stock to be artficially inflated?

' £)" Did the Defendants therefoe commit'a fau_'l_L towa}'_;dé'the i
= paiiticher <and Bhc Slass Members, -thereby engaging © o -

their fiability?

d) What prejudice was sustained by the Petitioner and the
Class Members as a result of the Defendants faults?

e) Are the Defendants jointly responsible for the damages
sustained by each of the Ciass Members?

IDENTIFY the conclusions sought by tne class action to be Instituted as
being the following:

GRANT the Petitioners’ action against the Defendants, under the
cause of action contained in, section 217 of the QSA, Title VIIL,
Chapter 11, Divisicn TI of the 0S4 and, if necessary, the equivalent
provisions of the Other Canadian Securities Legislation and under
article 1457 of the Cvif Code of Queber,
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CONDEMN Dezfendants to pay to the Class Members compensatory
damages for all moneta+y .0sses;

GRANT the class action of the Pet;rlo'\er on pehalf of all the Class
Members;

ORDER collective recovery in accordance with articies 1031 to
1036 C.C.P.;

THE WHOLE with intcrest and additiona! indemnity provided for in
the Civil Code of Quebec and with full costs and expenses, including
expert fees, notice fees and fees relating to administering the plan
of distribution of the recovery in this action;

DECLARE thet afl Class Members that have not reguested their
exclusion from the Class in the prescribed deiay to be bound by any
judgement to be rendered on the class action to be instituted;

FIX the delay of exclusion at 30 days from the date of the
publication of the notice to the Class Members;

ORDER the publication of a notice to the Class Members in

ces e geeordanee with-article-i806 GGIP. e v v v im0 o o

- REFER the record to the Chief Justice so that he may determine,
~the-district wherein the Ciass actuon is to bf brougnt and the ,udge
- befare whorn it will be neard L v

THE WHOLE with costs, including the costs of all publicatons of -
notices.

Montr2al, December 3¢, 2012

A A _:D’ i i, 4@7 i ala
- GISKINDS, DESMEULES, AVOCATS

(Me Samy Elnemr)

Lawyer for the Petitioner
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SCHEDULE 1

NOTICE TO DEFENDANT

Take notice that the Petitioner has filed this action or apdicaﬁoh in the
office of the Superior Court of the juaicial district of Montrea!.

To flle an answer to this action or application, you must first file an
appearance, personally or by advocate, at the courthouse of Montreal
iocated at 1, Notre-Dame East, Montreal, Quebec, H2Y 1B6 within 10 days
of service of this motion.

If you fail to file an appearance within the time limit indicated, a judgment
by default may be rendered against you without further notice upon the
expiry of the 10 day period.

If vou file an appearance, the action or application will be presentec
befare the court on February 12, 2013 at 9h00 a.m. On that date, the
court may exercise such powers as are necessary to ensure the orderly
progress of the proceeding or the court may hear the case, unless you
have made a written agreement with the Petitioner or the Petitioner's

Aariar Ao

- advocate on-z timetable for the orderly progress of the proceeding. The -~ - v

timetable must be filed in the: office of the cout

There eﬁh b te zf?e avanabiﬁ on Fu;&cst

AL, o " ; - w .

- Montreai, December 3, 2012

. ¢ .
é andtmlis, Llomiails, Qe i

" SISKINDS, DESMEULES, AVOCATS

(Me Samy Efnemr)
Lawyers for the Petitioner
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