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2009 CarswellOnt 4467

Nortel Networks Corp., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.8.C. 1985 c. C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF NORTEL NETWORKS
CORPORATION, NORTEL NETWORKS LIMITED, NORTEL NETWORKS GLOBAL CORPORATION,
NORTEL NETWORKS INTERNATIONAL CORPORATION AND NORTEL NETWORKS TECHNOLOGY
CORPORATION (Applicants)

APPLICATION UNDER THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.8.C. 1985, c. C-36, AS
AMENDED

Ontario Superior Court of Ynstice [Commereial List)
Morawetz ],
Heard: June 29, 2009
‘Written reasons: July 23, 2009
Docket: 09-CL-7950

© Thomson Renters Canada Limited or its Licensors. All rights reserved.

Counsel: Derrick Tay, Jennifer Stam for Nortel Networks Corporation, et al

Lyndon Bames, Adam Hirsh for Board of Directors of Nortel Networks Cm-pbration, Nortel Networks Limited
J. Carfagnini, J. Pasquariello for Monitor, Emst & Young Inc.

M. Stamino for Superintendent of Finaneial Services, Administrator of PBGF

8. Philpott for Former Employees

K. Zych for Noteholders

Pamela Huff, Craig Thorbum for MatlinPatterson Global Advisars LLC, MatlinPatterson Global Opportunities
Pariners I L.P., Matlin Patterson Opportunities Parmers (Cayman) I L.P,

David Ward for UK Pension Protection Fund
Leanne Williams for Flexironics Ine.

Alex MacFarlane for Official Commiites of Unsecured Creditors
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Arthur O, Jacques, Tom McRae for Felske & Sylvain (d¢ facto Continuing Employees* Cormittee)
Robin B, Schwill, Matthew P. Gottlieb for Nortel Networks UK Limited

A, Kaufiman for Export Development Canada

D. Ullman for Verizon Communications Inc,

G. Benchetrit for IBM

Subject: Insclvency; Estates and Trusts

* Bankmptcy and insoivency —- Proposal — Companies’ Creditors Arrengement Act — Miscellaneous issues

Telecommunication company entered protection under Companies' Credifors Asrangement Act ("Act"} — Com-
pany decided to pursue “going concem” sales for varions business units — Company entered into sale agreement
with respect to assets in Code Division Multiple Access business and Long-Term Evolution Access assets —
Company was pursning sale of its other business units — Company brought motion for approval of bidding pro-
cedures and asset szle agreement — Motion granted — Court has jurisdiction to authorize sales process under
Act in absence of formal plan of compromise or arrangement and creditor vote — Sale by company which pre-
served its business as going concem was consistent with objectives of Act — Unless sale was undertaken at this
time, long-term viebility of business would be in jeopardy.

Bankruptcy and insolvency —- Administration of estate ---- Sale of assets —- Jurisdiction of conrt to approve sale

Telecommunication company entered protection under Companies' Creditors Arrangement Act ("Act") — Com-
pany decided fo pursue "going concern" sales for various business mnits — Company entered into sale agreement
with respect to assets in Code Division Multiple Aecess business and Long-Term Evoluiion Access assels —
Company was pursuing sale of its other business umits — Company brought motion for approval of bidding pro-
cedures and asset sale agreement — Motion granted - Court has jurisdiction to authorize sales process under
Act in absence of formal plan of compromise or arrangement and creditor vote — Sale by company which pre-
served its business as going concem was consistent with. objectives of Act -— Unless sale was undertaken at this
time, long-term viability of business would be in jeopardy.

Cases considered by Morawelz J.:

Asset Engineering LP v. Forest & Marine Financial Ltd Partnership (2009), 2009 BCCA 319, 2009
CarswellBC 1738 (B.C. C.A.) — followed

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008
CarswellOnt 4811, (sub nom. Metcalfe & Mansfieid Alternative Investments IT Corp., Re) 240 O.A.C. 245, (
sub nom. Melealfe & Meansfield Alternative Investiments II Corp., Re) 296 D.L.R, (4th) 135, (sub nom. Met-
calfe & Mansfield Alternative Invesiments I Corp., Re) 92 OR. (3d) 513, 45 CB.R. (5th) 163, 47 BLR
(4th) 123 (Ont. C.A.) — considered ‘

ATB Financial v. Metcalfe & Mansfield Adliernavive Irvestments IT Corp. (2008), 2008 CarswellOnt 5432,
2008 CarswellOnt 5433 (8.C.C.) — referred to

Copr. (¢) West 2008 No Claim to Orig. Govt. Works

http://canada.westlaw.com/print/printstream.aspx?sv=Split&prii=HTMLE&fh= top&mt... 01/04/2010



ragesoriz

Page 3
2009 CarswellOnt 4467, 55 C.B.R. (5th) 225

Bout:'igues San Francisco Inc., Re (2004), 2004 CarswellQue 10918, 7 CBR. (5th) 189 (Que. SC)—re
ferred to

Calpine Canada Energy Ltd, Re (2007), 2007 CarswellAlta 1050, 2007 ABQB 504, 35 C.BR. (5th) 1, 415
AR, 196,33 B.L.R. (4th) 68 (Alta. Q.R.) — referred to

Canadian Red Cross Society / Société Canadienne de la Crolx-Rouge, Re (1998), 1998 CarswellOnt 3346, S
C.B.R. (4th) 299, 72 0.T.C. 99 (Ont. Gen, Div. [Commercial List])— considered

Caterpillar Financial Services Ltd. v. Hard-Rock Paving Co. (2008), 2008 CarswellOnt 4046, 45 C.B.R.
{5th) 87 (Ont. S.C.1.} — referred to

Cliffs Over Maple Bay Investments Ltd, v. Fisgard Capital Corp. (2008), 2008 BCCA 327, 2008 Carswell-
BC 1758, 83 B.C.L.R. (4th) 214, 296 D.LR. (4th) 577, 434 WA.C. 187, 258 B.C.A.C, 187, 46 CB.R. (5th)
7, {20081 10 W.W.R. 575 (B.C. C.A.) — distinguished

Conswmers Packaging Inc., Re (2001), 150 O.A.C. 384, 27 C.B.R. (4th) 197, 2001 CarsweliOnt 3482, 12
C.P.C, (5th) 208 (Ont. C.A.) — considered.

Lehndorff General Partner Lid, Re (1993), 17 CB.R. (3d) 24, 9 B.L.R, {2d) 275, 1993 CarswellOnt 133
(Ont. Gen, DBiv. [Commercial List]) — refemred to

PSINET Ltd, Re (2001), 28 CB.R. (4th) 95, 2001 CarswellOnt 3405 (Ont. §.C.J. [Commercial List]) —
considered .

Residential Warranty Co. of Canada Inc.,’ Re (2006), 2006 ABQB 236, 2006 CarswellAlta 383, (5ub nom.
Residential Warramty Co. of Ceanada Inc, (Bankrupt), Re} 393 AR, 340, 62 Alta. LR (4th) 168, 21 CB.R.
(5th) 57 (Alta, Q.B.) —referred to

Rayal Bank v. Soundair Corp, (1991), 7 CBR. (3d) 1, 83 D.L.R. (4th) 76, 46 0.A.C. 321, 4 OR. (3d) 1,
199} CarswellOnt 205 (Ont. C.A.) — considered

Steleo Inc., Re (2004), 2004 CarswellOnt 4084, 6 C.B.R. (5th) 316 (Ont. 8.C.J. [Commercial List]} — re-
ferred to

Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont. S.C.J.) — referred to

Winnipeg Motor Express Inc, Re (2008), 2008 CarswellMan 560, 2008 MBQB 297, 4% C.B.R. (5th) 302
(Man. Q.B.) — referred to

Statutes considered:
Bemiaryptey Code, 11 U.S.C.
3. 363 —referred to

Companies' Creditors Arrangement Act, R.8.C. 1985, ¢. C-36

Copr. {c) West 2008 No Claimn to Orig. Govt. Works
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Generally ~referred to
8. 11 —referred to
5. 11(4) — considered

" MOTION by company for approval of bidding procedures for sale of business and asset sale agreement,

Morawetz J.s
Introduction

1 On Jume 29, 2009, I granted the motion of the Applicants and approved the bidding procedures (the “Bid-
ding Procedures”) described in the affidavit of Mr. Riedel swom June 23, 2009 (the "Riedel Affidavit”) and the
Fourteenth Report of Emst & Young, Inc., in its capacity as Monitor (the "Monitor") (the "Fourteenth Report™).
The order was granted immediately after His Honour Judge Gross of the United States Bankruptey Court for the
Distriet of Delaware (the "U.S. Court") approved the Bidding Procedures in the Chapter 11 proceedings.

2 I also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement™ among Nokixz
Siemens Networks B.V. ("Nokia Siemens Networks* or the "Purchaser™), as buyer, and Nortel Networks Cor-
poration ("NNC"), Noriel Networks Limited ("NNL"), Nortel Networks, Ine. ("NNT") and certain of their affili-
ates, as vendors (collectively the “Sellers") in the form attached as Appendix "A" to the Fourteeatk Report and I
also approved and accepted the Szle Agreement for the purposes of conducting the “stalking horse” bidding pro-
cess in accordance with the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement
{as both terms are defined in the Sale Agreement).

3 An order was also granted sealing confidential Appendix “B" to the Fourteenth Report containing the
schedules and exhibits to the Sale Apreement pending further order of this court,

4 The following are my reasons for granting these orders,

"5 The hearing on Fune 29, 2009 (the “Joint Hearing"™) was conducted by way of video conference with a
similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the hearing in the U.S.
Court. The Joint Hearing was conducted in accordance with the provisions of the Cross-Border Protocol, which
had previously heen approved by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA™) business Long-Term Evolu-
tion ("L'TE") Access assefs.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA comprised over
21% of Nortel's 2008 revenne, The CDMA business employs approximately 3,100 people (approximetely 500 in
Canada) and the LTE business employs approximately 1,000 people {(approximately 500 in Cavada), The pur-
chase price under the Sale Agreement is $650 million.

Background

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings have also
been commenced in the United States, the United Kingdom, Israel and France,

Copr. (¢) West 2008 No Claim to Orig. Govt. Works
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9 At the time the proceedings were commenced, Nortel's business operated through 143 subsidiaries, with

approximately 30,000 employees globally. As of January 2009, Nortel employed approximately 6,000 people in
Canade alone.

10 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to maximize

the chances of preserving all or a portion of the enterprise. The Monitor reported that a thorough strategic re-

;12-11 of the company's assets and operations would have to be undertaken in consultation with various stake-
older groups,

11 In April 2009, the Monitor updated the court and noted that various restruchuring alternatives were being
considered.

12 On June 19, 2003, Nortel announced that it had entered info the Sale Agreement with respect to its assets
in its CMDA. business and LTE Access assets (collectively, the "Business”) and that it was porsuing the sale of
. its other business units. Mx. Riedel in his affidavit states that Norte] has spent many months considering various
restrucfuring alternatives before determining in its business jndgment to pursne "going conmcern" sales for
Neortel's various business units.
13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management con- sidered:
(2) the impact of the filings on Nortel's various businesses, Including deterioration in sales; and

(b) the best way to maximize the value of its operations, to preserve jobs and fo contime businesses in
Canada and the U.S.

14 Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with the reality that:

(a) the Business operates in a highly competitive environment;

{b) full value cannot be realized by continuing to operate the Business through a restructuring; and

{c¢) in the absence of continued investment, the long-term viability of the Business would be put into jeop- ardy.
15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an auction pro-
cess provided the best way to preserve the Business as a going concern and to maximize value and preserve the
jobs of Nortel employees,
16 In addition to the assets covered by the Sale Agresment, certain liabilities are to be assumed by the Pur-
chaser, This issue is covered in a comprehensive manner at paragraph 34 of the Fourteenth Report. Certain liab-

" ilitles to employees are included on this list, The asswmption of these labilities is consistent with the provisions

of the Sale Agreement that requires the Purchaser to extend written offers of employment to at least 2,500 em-
ployees in the Business.

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale Agreement and
given the desire to maximize value for the benefit of stakeholders, Norte]l determined and it has agreed with the

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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Purchaser that the Sale Agreement is subject to higher or better offers being obtained pursnant to a sale process
under 5. 363 of the U.S. Bankruptcy Code and that the Sale Agreement shall serve as a "stalking horse” bid pur-
suant to that process.

13 The Bidding Procedures provide that all bids must be received by the Seller by no later than July 21,
2609 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009, It is anticipated that
Nortel will ultimately seck a final sales order from the U.S. Conrt on or about July 28, 2009 and an approval and
vesting order fiom this court in respect of the Sale Agreement and purchased assets on or about July 30, 2009,

19 The Monitor rcognizes the expeditious nature of the sale process but the Monitor has been adwvised that
given the nature of the Business and the consolidation occurring in the global market, there are likely to be a
limited number of parties interested in acquiring the Business,

20 The Monitor also reports that Nortel has consulted with, among others, the Official Committee of Unse-
cured Creditors (the "UCC") and the bondholder group regarding the Bidding Procedures and is of the view that
both are supportive of the timing of this sale process. (It is noted that the UCC did file a limited objection to the
motion relating to certain aspects of the Bidding Procedures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined in the Four-
teenth Report and more particularly described in the Bidding Procedures.

" 22 Objections to the motion were filed in ihe U.S, Court and this court by MatlinPatéerson Global Advisors
LLC, MatlinPatterson Global Opporhunities Partners NI LP. and Matlin Patterson Opportunities Partners
(Cayman) IIT L.P. (collectively, "MatlinPatterson™) as well the UCC., :

23 The objections were considered in the hearing before Judge Gross and, with certain kmited exceptions,
the objections were overruled.

Tssues and Discussion

24 The threshold issue being raised on this motion by the Applicants is whether the CCAA affords this court
the jurisdiction to approve a sales process in the absence of a fonnal plan of compromise or arrangement and a
creditor vote. If the question is answered in the affirmative, the secondary issue is whether this sale should an-
thorize the Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the jurisdiction
under the CCAA to approve the sales process and that the requesied order should be granted in these circum-
stances,

26 Counsel to the Applicents submitted a detailed factum which covered both issues.

27 Counsel to the Applicants submits thet one of the purposes of the CCAA is fo preserve the going concem
value of debtors companies and that the court's jurisdiction extends to anthorizing sale of the debtor’s business,
gven in the absence of & plan or creditor vote,

. 28 The CCAA is a flexible statute and it is particulatly useful in complex imsolvency cases in which the
court is required to balance numerous constituents and a myriad of interests.

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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29 The CCAA has been described as "skeletal in nature”. It has also been deseribed as a "sketch, an outline,
a supporting framework for the resolution of corporate insolvencies in the public interest”. (2008), 45 CB.R.

@;1[1?) 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008] 5.C.C.A. No. 337 (8.C.C). ("ATB Finan~
cial").

« 30 The jurispradence has identified as sources of the court's discretionary jurisdiction, infer alia:
(2) the power of the court to imposé terms and conditions on the granting of a stay undet s. 11(4) of the CCAA,

(b) the specific provision of s, 11(4) of the CCAA which provides that the court may make an order "on
such terms as it may impose™ and

(¢} the inherent jurisdietion of the court to “fill in the gaps" of the CCAA in order to give effect to iis ob-
jects. Canadien Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), S C.B.R. (4th) 299
{Ont. Gen. Div. [Commercial List]) af para. 43; PSINET Lid, Re (2001), 28 CB.R. (4th) 95 (Ont. S.C.I.
[Comumercial List]) at para. 5, ATB Financial, supra, at paras. 43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the court under s.
11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal principles that govern cor-
porate law Issues. Re Sreleo Inc, (2005), 9 C.B.R. (5%} 135 (Ont. C.A.) at para. 44,

32 In support of the court's jurisdiction to grant the order sought in this case, counsel to the Applicants sub-
mits that Nortel seeks to invoke the "overarching policy” of the CCAA, namely, to preserve the going concern.
Residential Warranty Co. of Canada Inc., Re (2006), 21 CB.R. (5th) 57 (Alta. Q.B.) at para. 78,

33 Counsel to the Applicants further submits that CCAA courts bave repeatedly noted that the purpose of
the CCAA is to preserve the benefit of a going concern business for all stakeholders, or "the whole sconomic
_ community™;

The purpose of the CCAA is to facilitate amrangements that might avoid lquidation of the company and al-
low it to contipme in business to the benefit of the whole economic community, including the shareholders,
the creditors (both secured and umsecured) and the employees. Citibank Canada v, Chase Manhattan Bank
of Canada (1951), 5 CB.R. (3™ 167 (Out. Gen. Div,) at para. 29. Re Consumers Packaging Ine. (2001) 27
C.B.R. (4th) 197 (Ont. C.A.) at para. 5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liberal interpreta-
tion to facilitate its underlying purpose, including the preservation of the going concern for the benefit of all
stakeholders and further that it should not matter whether the business continues as a going concern under the
debtor's stewardship or under new ownership, for as long as the business continues as a going concem, a
primary goal of the CCAA will be met.

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in appropriate
cases, have exercised their jurisdiction to approve 2 sale of assets, even in the absence of a plan of arrangement
being tendered to stekeholders for a vote. In doing so, counsel to the Applicants submits that the courts have re-
peatedly recognized that they bave jurisdiction nnder the CCAA to approve asset sales in the absence of a plan

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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of arrangement, where such sale is In the best interests of stakeholders generally. Canadian Red Cross Society /
Société Canadienne de la Croix-Rouge, Re, supra, Re PSINet, supra, Consumers Packaging Inc., Re [2001
CarswellOnt 3482 (Ont. C.A.)], supra, Steleo Inc., Re (2004), 6 CBR. (5th) 316 (Ont. S.C.J. [Commercial
List]) at para. 1, Tiger Brand Knitting Co., Re (2005), 9 C.B.R, (5th) 315 (Ont. 8,C.J.), Caterpillar Financial
Services Ltd, v. Hard-Rock Paving Co. (2008), 45 C.BR. (5th) 87 (Ont. S.C.J.) and Lehndorff General Partner
Ltd,, Re (1593), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]).

36 In Re Consumers Packaging, supra, the Court of Appeal for Ontaric specifically held that a sale of a
business as a going concern during a CCAA proceeding is consistent with the purposes of the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to the Owens-Illinois bid al-
lows the preservation of Consumers' business (albeit under new ownership), and is therefore consistent with
the purposes of the CCAA. '

..we cannot refrain from commenting that Farley L's decision to approve the Owens-llinois bid is consist-
ent with previous decisions in Ontario and elsewhere that have emphasized the broad remedial purpose of
flexibility ‘of the CCAA and have approved the sale and disposition of assets during CCAA proceedings pri-
or to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37 Similarly, in Canadian Red Cross Sociely / Société Canadienne de la Croix-Rouge, Re, supra, Blair J.
(as he then was) expressly affirmed the court's jurisdiction to approve a sale of assets in the course of a CCAA
proceeding before a plan of arrangement had been approved by creditors, Canadian Red Cross Society / Société
Canadienne de la Croix-Rouge, Re, supra, at paras. 43, 45,

3% Similarly, in PSINef Limifed, supra, the court approved a going concem sale in a CCAA proceeding
whers no plan was presented to creditors and a substantial portion of the debtor's Canadian assets were to be
sold. Farley I. noted as follows: .

[If the sale was not approved,] there wonld be a liquidation scenaric ensuving which would realize far less
than this going concern sale (which appears to me to have involved a transparemt process with appropriate
exposure designed to maximize the proceeds), thus impacting upon the rest of the creditors, especially as to
the unsecured, together with the material enfarging of the unsecured claims by the dismaption claims of ap-
proximately 8,600 customers (who will be materially disadvantaged by an interrupted transition) plus the
job losses for approximately 200 employees. Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc,, supra, m 2004, Farley J. again addressed the issue of the feasibility of selling the oper-
atfons as a going concern:

1 would observe that usually it is the credifor side which wishes to terminate CCAA proceedings and that
when the creditors threaten to take action, there is a realization that a liguidation scenario will not only have
a negative effect upon a CCAA applicant, but also upon its workforce. Hence, the CCAA may be employed
to provide stability during a period of necessary finencial and operational restructuring -~ and if a restructur-
ing of the "old company" is not feasible, then there is the exploration of the feasibility of the sale of the op-
erations/enterprise as a going concern (with continved employment) in whole or in part. Re Stelco Inc, supra
, at para, 1.

40 1 accept these submissions as being general statements of the law in Ontario, The value of equity in an

Copr. (¢} West 2008 No Claim to Orig. Govt. Works
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insolvelgt debtor is dubious, at best, and, in my view, it follows that the determining factor should not be whether
the busmess_ continues under the debtor's stewardship or under a structure that recognizes a new equity structure,
An equally important factor to consider is whether the case can be made fo continue the business as a going con-
cetm,

41 Counsel to the Applicants also referred to decisions from. the courts in Quebec, Manitoba and Alberta
which have similarly recognized the court's jurisdiction to approve a sale of assets during the course of 2 CCAA
proceeding, Boutiques San Francisco Inc, Re (2004), 7 CB.R. (5th) 189 (Que. S.C.), Wimipeg Motor Express
Inc., Re (2008), 40 C.B.R. (5th) 302 (Man. Q.B.) at paras. 41, 44, and Calpine Canada Energy Ltd, Re (2007),
35 CB.R. (5th) 1 (Alta, Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the British Columbia
Court of Appeal which questioned whether the court should authorize the sale of substantially all of the debtor’s
assets where the debtor's plan "will simply propose that the net proceeds from the sale..be distributed to its
creditors”. In Cliffs Gver Maple Bay Investments Lid. v. Fisgard Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C.
C.A.) ("Cliffs Over Maple Bay™, the court was faced with a debtor who had no active business but who nonethe-
less sought to stave off ifs secured creditor indefinitely. The case did not involve any type of sale transaction but
the Court of Appeal questioned whether a court shonld authorize the sale wnder the CCAA without requiring the
matfer to be voted upon by credifors,

43 In addressing this matter, it appears to me that the British Columbia Court of Appeal focussed on wheth-
er the court should grant the requested relief and not on the question of whether a CCAA court has the jurisdic-
" tion to grant the requested relief.

44 1 do ot disagree with the decision in Cliffs Over Maple Bay. However, it Ivolved a situation where the
debtor had no active business and did not have the support of its stakeholders., That is not the ease with these
Applicants.

45 The Clifis Over Maple Bay decision has recently been the subject of fiuther comment by the British
Columbia Cowrt of Appeal in Asset Engineering LP v. Forest & Marine Financial Ltd. Partnership, 2009 BCCA
319 (B.C.C.A.).

46 At paragraphs 24 - 26 of the Forest and Marine decision, Newbury 1A, stated:

24, In Cliffs Over Maple Bay, the debior company was a real estaie developer whose one project had failed. The
company had been dormant for some time. It applied for CCAA protection but described its proposel for restruc-
turing in vague terms that amounted essentially to a plan to "secure smificient funds" to complete the stalled
project (Para. 34). This court, per Tysoe I.A., ruled that although the Act can apply to sgle-project companies,
its purposes are unlikely to be engaged in snch instances, since mortgage priorities are fully straight forward and
there will be little incentive for senior secured creditors to compromise their interests (Para, 36}, Further, the
Couxt stated, the granting of a stay under s. 11 Is "not a free standing remedy that the court may grant whenever
an insolvent company wishes to undertake a "restructuring”..Rather, s. 11 is ancillary to the fundamental pur-
pose of the CCAA, and a stay of proceedings freezing the rights of creditors should only be granted in finther-
ance of the CCAA's fundamental purpose®. That purpose has been described in Meridian Developments Ine. v
Toronto Domtinion Bank (1984) 11 D.L.R. (4%) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make orders which will effectively
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maintain the status quo for a period while the insolvent company attempts to gain the approval of its eredit-
ors for a proposed arrangement which will enable the company to remain in operation for what is, hopefully,
the future benefit of both the company and its creditors. {at 580]

25. The Court was not satisfied in Cliffy Over Maple Bay that the "restructuxing” contemplated by the debtor
would do anything other t.han distibute the net proceeds from the sale, winding up or liguidation of its busi-
ness, The debtor had no intention of proposing a plan of arangement, and #s business wonld not continue

folloging the execution of ifs proposal - thus it counld not be said the purposes of the statute would be en-
gaged..,

26. In my view, however, the case at bar is quite different from Clffs Over Maple Bay. Here, the main debt-
or, the Partnership, is at the centre of a complicated corporate group and carries on an active financing busi-
ness that it hopes to save notwithstanding the cumrent economic cycle. (The business itself which fills a
"niche" in the market, has been camied on in one form or amother since 1983.) The CCAA is appropriate for
sitmations such as this where it is unknown whether the "restrecturing” will ultimately take the form of a ye-
financing or will involve a reorgenization of the corporate entity or entities and a trus compromise of the
rights of one or more parties. The "fundamental purpose” of the Act - to preserve the status quo while the
debtor prepares a plan that will enable it to remain in business to the bepefit of all concerned - will be
furthered by gravting a stay so that the means conterplated by the Act - a compromise or arrangement - can
be developed, negotiated and voted on if necessary...

47 It seems to me fhat the foregoing views expressed in Forest and Mearine are not inconsistent with the
views previously expressed by the cowrts in Ontario. The CCAA is intended to be flexible and must be given a
broad and liberal inferpretation to achieve its objectives and a sale by the debtor which preserves its business as .
a going concern is, in my view, consistent with those objectives.

48 1 therefore conclude that the court does have the jurisdiction to authorize a sale wnder the CCAA in the
absence of a plan.

49 1 now tun to a consideration of whether it is appropriate, in this case, to approve this sales process. l
- Counsel to the Applicants submifs that the court should consider the following factors in defermining whether to

authorize a sale under the CCAA in the absence of a plan:

() is a sale transaction warranted at this time?

(b) will the sale benefit the whole "economic community"?

(c) do any of the debtors’ creditors have a bona fide reason to object fo a sale of the business?

{d) is there a better viable alternative?
I accept this snbmission.
50 It is the position of the Applicants that Norel's proposed sale of the Business should be approved as this
decision is to the benefit of stakeholders and no creditor is prejudiced. Purther, counsel submits that in the ab-

sence of a sale, the prospects for the Business are a loss of compefitiveness, a loss of value and a loss of jobs.

51 Counsel to the Applicants summarized the facts in support of the argument that the Sale Transaction
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shounld be approved, namely:

(@) Nortel has been working diligently for many months on a plan to reorganize ifs business;

(b) in the exercise of its business judgment, Norfel bas concluded that ¥ cemnot continne to operate the Busi-
ness successfully within the CCAA framework;

(c) unless a sale is undertaken at this time, the long-term viability of the Business will be in jeopardy;

(d) the Sale Agreement continnes the Business as a going concem, will save at least 2,500 jobs and consti-
tutes the best and most valuable proposal for the Business;

(e) the anction process will serve to ensure Nortel receives the highest possible value for the Business;
(f) the sale of the Business at this time is in the best interests of Nortel and its stakeholders; and
() the value of the Business is likely to decline over time.

52 The objections of MaflinPatterson and the UCC have been considersd, I am satisfied that the issues
raised in these objections have been addressed in a satisfactory manner by the ruling of Judge Gross and no use-
ful purpose would be served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of the most fa-
vourable kransaction to emerge from the auction process and will aitn to satisfy the elements established by the
court for approval as set out in Royal Bank v, Seundair Corp, (1991), 7 CB.R. (3d) 1 (Ont. C.A.) at para. 16,

Disposition

54 The Applieants are part of a complicated corporate group. They carry on an active international business.
1 have accepted that an important factor to consider in a CCAA process is whether the case can be made to con-
tinne the business as a going concern. I am satisfied having considered the factors referenced at [49], as well as
the facts summarized at [51], that the Applicants have met this test. I am therefore satisfled that this motion
should be granted.

55 Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the Fourteenth
Report of the Monitor, which procedures have been approved by the U.S. Court.

* 56 1 am also satisfied that the Sale Agreement should be approved and further that the Sale Agreement be
approved and accepted for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, without limitation the Break-Up Fee and the Expense Reimbursement (as
both terms are defined in the Sale Agreement).

57 Further, 1 have also been satisfied that Appendix B to the Fourteenth Report contains information which
is commercially sensitive, the dissemination of which could be deirimental to the stakeholders and, accordingly,
I order that this document be seeled, pending firrther order of the court,

58 In approving the Bidding Procedures, 1 have also taken into account that the auction will be conducted
prior to the sale approval motion, This process is congistent with the practice of this court.
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59 Finally, it is the expectation of this court that the Monitor will confinue to review ongoing issues in re-
spect of the Bidding Pracedures. The Bidding Procedures permit the Applicants to waive certain components of
qualified bids without the consent of the UCC, the bondholder group and the Monitor. However, it is the expect-

ation of this court that, if this sifuation arises, the Applicants will provide advance notice to the Monitor of its
intention to do so.

Motion granted,
END OF DOCUMENT
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1991 CarswellOnt 205

Royal Bank v. Soundair Corp.
ROYAL BANK OF CANADA (plaintiffrespondent) v. SOUNDAIR CORPORATION (respondent), CANA-
DIAN PENSION CAPITAL LIMITED (appellant) and CANADIAN INSURERS' CAPITAL CORPORATION
(appellant)
Ontario Court of Appeal
Goodman, McKinlay and Galligan JJ.A,
Heard: June 11, 12, 13 and 14, 1991
Tudgment: July 3, 1991
Docket: Doc, CA. 318/91
© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: J. B. Berkow and S. H. Goldman, for appellants Canadian Pension Capital Limited and Canadian In-
surers' Capital Corporation. ‘
J. T. Morin, O.C., for Air Canada.
L.A.J. Barnes and L.E. Ritchie, for plaintiffirespondent Royal Bank of Canada.
S.F. Dunphy and G.K. Ketcheson, for Ernst & Young Inc,, receiver of respondent Soundair Corporation.
W.G. Horton, for Ontario Express Limited.

N.J. Spies, for Frontier Air Limited.
Subject; Corporate and Commercial; Insolvency

Receivers --- Conduct and liability of receiver — General conduct of receiver.

_ Receivers — Sale of debtor's assets — Approval by court — Court appointing receiver to sell airline as going
coneein — Court considering its position when approving sale recommended by receiver.

8 Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced
financial difficulties, one of the secuved creditors, who had an interest in the assets of AT, brought a motion for
the appointment of a receiver. The receiver was ordered to operate AT and to sell it as a going concern. The re-
ceiver had two offers. It accepted the offer made by OEL aud rejected an offer by 922 which contained an unac-
ceptable condition. Subsequently, 922 obtained an order allowing it to make a second offer removing the condi-
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tion. The secured creditors supported acceptance of the 922 offer. The court approved the sale to OEL and dis-
missed the motion to approve the 922 offer. An appeal was brought from this order.

Held:
The appeal was dismissed,

Per Galligan J.A.: When a court appoints a receiver to use s commercial expertise to sell an airline, it is ines-
capable that it intends to rely upon the receiver’s expertise and not upon its own. The court should be reluctant to
second-guess, with the benefit of hindsight, the considered business decisions made by its receiver.

The conduct of the receiver should be reviewed in the light of the specific mandate given to him by the coust,
The order appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously in-
tended, because of the ymusual nature of the asset being sold, to leave the method of sale substantially to the dis-
cretion of the receiver,

To determine whether a receiver has acted providently, the conduct of the receiver should be examined in light
of the information the receiver had when it agreed to accept an offer. On the date the receiver accepted the OEL
offer, it bad only two offers: that of OEL, which was acceptable, and that of 922, which contained an wnaccept-
able condition. The decision made was a sound one in the circumstances. The receiver made a sufficient effort to
obtain the best price, and did not act improvidently.

The court must exercise extreme cantion before it interferes with the process adopted by a receiver to sell an vn-
usnal asset, It is important that prospective purchasers know that, if they are acting in good faith, bargain seri-

- ously with a receiver and enter info an agreement with it, 2 court will not lightly inferfere with the commercial
judgment of the receiver to sell the assets to them,

Per McKinlay JA. (conewrring in the resuity: It is most important that the integrity of procedures followed by
court-appoinfed receivers be protected in the interests of both commercial morality and the fiture confidence of
business persons in their dealings with receivers. In all cases, the court should carefully scrutinize the procedure
followed by the receiver, While the procedure carried ont by the receiver in this case was appropriate, given the
unfolding of events and the unique nature of the asset involved, it may not be a procedure that is likely to be ap-
propriate in many receivership sales.

Per Goodman J.A, (dissenting): It was imprudent and unfair on the part of the receiver to ignore an offer from an
interested party which offered approximately triple the cash down payment without giving a chance to the offer-
or to remove the conditions or other tarms which made the offer unacceptable to the receiver, The offer accepted
by the receiver was improvident and unfair insofar ag two creditors were concerned,

Cases considered: )
Beauty Counsellors of Canada Lid, Re (1986), 58 C.B.R. (N.8.) 237 (Ont. 8.C.)—referred to

British Columbia Development Corp, v, Spun Cast Industries Ltd, (1977}, 26 CB.R. (N.5) 28, 5 B.CL.R
94 (8.C.)—refarredio

Cameron v. Bank of Neva Scotia (1931}, 38 C.B.R. (N.8.) 1, 45 N.S.R. (2d} 303, 86 APR. 303 (CA) —
referredio .
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Crown Irust Co. v. Rosenburg (1986), 67 CB.R. (N.S.} 320n, 60 OR. (2d) 87, 22 CP.C. (2d) 131, 39
D.L.R. (4th} 526 (F.C.) — applied

Salima Investments Ltd. v, Bank of Montreal (1985), 59 CBR. (N.S.) 242, 41 Alta. LR. (2d) 58, 65 AR.
372,21 D.L.R. (4th) (C.A)— referredio

Selkirk, Re (1986), 58 C.B.R. (N.8.) 245 (Ont, 8.C.) —referred fo
Selkirk, Re (1987), 64 CB.R. (N.8.) 140 (Ont. S.C.) — referred 1o

Statutes considered:

Employment Standards Act, R.S.0. 1980, c. 137.

Environmental Protection Act, R.S.0. 1980, ¢, 141.
Appeal from order approving sale of assets by receiver,
Galligan JA.:

1 This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he approved the
sale of Air Toronto to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion. o approve
an offer to purchase Air Toronto by 922246 Ontario Limited, .

2 1t is necessary at the outset to give some backgronnd to the dispute. Soundair Corporation ("Soundai"} is
& corporation engaged in the air transport business. It has three divisions. One of them is Air Toronto. Air
Toronte cperates a scheduled airline from Toronto to a mumber of mid-sized cities in the United States of Amer-
fca, Xts routes serve as feeders to several of Air Canada's routes. Pursuant to a connector agreement, Air Canada
provides some services to Air Toronto and benefits from the feeder traffic provided by it. The operational rela-
tionship between Air Canada and Air Toronio is a ¢lose one,

" 3 In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty, Soundair has two
secured creditors who have an interest in the asseis of Air Toronto, The Roval Bank of Canada (the "Royal
Bank™} is owed at least $65 million dollars. The appellants Canadian Pension Capital Limited and Canadian In-
surers' Capital Corporation (collectively called "CCFL™) are owed approximately $9,500,000. Those creditors
will have a deficiency expected to be in excess of $50 million on the winding up of Soundair,

4 On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Emst & Young Inc. (the "re-
ceiver) as receiver of 2ll of the assets, property and undertakings of Soundair. The order required the receiver to
operate Air Toronto and sell it as a going concern. Because of the close relationship between Air Toronto and
Ajr Canada, it was contemplated that the receiver wounld obtein the assistance of Air Canada to operate Air
Teronto, The order authorized the receiver:

(b) to enter into confractual arrangements with Air Canada to retain a manager or operator, including Air
Canada, to manage and operate Air Toronto under the supervision of Emst & Young Inc. until the comple-
tion of the sale of Air Toronto to Air Canads or other peyson.

Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto. Te that

Copr. (¢} West 2008 No Claim to Orig. Govt. Works

http://canada,westlaw.cohajpﬂnt/pﬁntsh'eam.aspx?SFSpﬁt&pr%HTMLE&ﬁF_top&mt... 01/04/2010



rage 4 or 24

Page 4
1991 CarswellOnt 205, 7 CB.R. (3d} 1, 4 O.R. (3d) 1, 83 D.L.R. (4th) 76, 46 0.A.C. 321 g

end, the order of O'Brien J. authorized the Receiver:

(©) to negotiate and do all things necassary or desirable to complete a sale of Air Toronto to Air Canada and,
if a sale to Air Canada cannot be completed, to negotiate and sell Air Toronto to another person, subject to
terms and conditions approved by this Cowt,

5 Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto
took place between the receiver and Air Canada. Air Canada had an agreement with the receiver that it wounld
have exclusive negotiating rights during that period. I do not think it is necessary to review those negotiations,
but I note that Air Canada had complefe access to all of the operations of Air Toronto and condncted due dili-
gence examinations. It became thoroughly acquainted with every aspect of Air Toronto’s operations.

6 Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered
unsatisfactory by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada's
negotiating stance and a letter sent by its solicitors on July 20, 1990, I think that the receiver was eminently
reasonable when it dccided‘that there was no realistic possibility of selling Air Toronto to Afr Canada.

7 The receiver then looked elsewhere. Air Toronte's feeder business is very atiractive, but it only has value
to a national airline. The receiver concluded reasonably, therefore, that it was commercially necessary for one of
Canada's two national aitlines to be involved in any sale of Air Toronto. Realistically, thers were only two pos-
sible purchasers, whether direct or indirect, They were Air Canada and Canadian Airlines International.

8 Jt was well known in the air transport industry that Air Toronto was for sale. During the months following -
the collapse of the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In
late 1990, the receiver tumed to Canadian Airlines Internafional, the only realistic alternative. Negotiations
began between them. Those negotiations led to a letter of intent dated February 11, 1990. On March 6, 1991, the
receiver received an offer from Ontario Express Limited and Frontier Airlines Limited, who are subsidiaries of
Canadian Airlines International. This offer is called the OEL offer.

9 In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase
of Air Toronto, 'They formed 922246 Ontario Limited (922"} for the purpose of purchasing Air Toronto. On
March 1, 1991, CCFL wrote to the receiver saying that it proposed fo make an offer. On March 7, 1991, Air
Canada and CCFL presented an offer to the receiver in the name of 922. For convenience, its offers are called
the "922 offers."

10 The first 922 offer contained a condition which was unacceptable to the receiver, I will refer to that con-
dition in more detail Iater. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer,
Subsequently, 922 obtained an order allowing it to make a second offer. It then submitted an offer which was
virtually identical to that of March 7, 1991, except that the unacceptable condition had been removed.

" 11 The proceedings before Rosenberg J. then followed, He approved the sale to OEL and dismissed a mo-
tion for the acceptance of the 922 offer. Before Rosenberg J., and in this coutt, both CCFL and the Royal Bank
supported the acceptance of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:

(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?
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(2) What eifect does the support of the 922 offer by the secured creditors have on the result?
13 T'will deal with the two issues separately.

1. Bid the Receiver Act Properly in Agreeing to Sell t¢ QEL?

14 Before deeling with that issue, there are three general ohservations which I think I should make. The first
is that the sale of an airline as a going concem is a very complex process. The best method of selling an airline
at the best price is something far removed from the expertise of a court, When a court appoints a recaiver to nse
its commercial expertise to sell an airline, it is inescapable that it intends to rely upon the receiver's expertise
and not upon its own. Therefore, the counrt must place a great deal of confidence in the actions taken and in the
opinions formed by the receiver: It should also assume that the receiver Is acting properly unless the contrary is
tlearly shown, The second observation is that the court should be reluctant fo second-ghess, with the benefit of
hindsight, the considered business decisions made by its receiver. The third observation which I wish to make is
that the conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court.

15 Thke order of O'Brien J. provided that if the receiver conld not complete the sale to Air Canada that it-was
“to negotiate and sell Air Toronto to another person.” The court did not say how the receiver was to negotiate
the sale. It did not say it was to call for bids or conduct an auetion. It told the receiver to negotiate and sell. Tt
obviously intended, becanse of the unusual nature of the asset being sold, to leave the method of sale substan-
tially in the discretion of the receiver. I think, therefore, that the court should not review minutely the process of
the sale when, broadly speaking, it appears to the court to be a just process.

- 16 As did Rosenberg J., 1 adopt as comect the statement made by Aaderson Y. in Crown Trust Co. v. Rosen-
berg (1986),"60 OR. (2d) 87, 67 CB.R. (N.S.) 320, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (EL.C), at pp.
92-94 [OR.], of the duties which a court must perform when deciding whether a receiver who has sold a prop-
erty acted properly. When he set out the court's duties, he did not put them in any order of priority, nor do I, I
summarize thase duties 2= follows:

1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.

2, It should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are abtained,
4. It should consider whether there has been unfaimess in the working out of the process.

171 intend to discuss the performance of those duties separately.

1, Did the Receiver make a sufficient effort to get the best price and did it act providently?

18 Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to
anyone but the two national airlines, or to someone supported by either of them, it is my view that the receiver
acted wisely and temsonably when it negotiated only with Air Canada and Canadian Airlines Infernational, Fur-
thermore, when Air Canada said that it would submit no futher offers and gave the impression that it would not
participate further in the receiver's efforts to sell, the only course reasonably open to the receiver was to negoti-
. ate with Canadian Airlines International. Realistically, there was nowhere else fo go but to Canadian Airlines Jo-
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ternational. In doing so, it is my opinion that the receiver made sufficient efforts to sell the aitline.

19 When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged
with the responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it
thought was acceptable. After substantial efforts to sell the airline over that perled, I find it difficult to think that
the receiver acted improvidently in accepting the only acceptable offer which it had.

" 20 On March 8, 1991, the date when the receiver accepted the OEL offer, it had enly two offers, the OEL
offer, which was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the

ref;eiver, assuming for the moment that the price was reasonable, could have done anything but accept the OEL
offer.

21 When deciding whether a receiver had acted providently, the court should examine the conduct of the re-
ceiver in light of the information the receiver had when it agreed to accept an offer. In this case, the court should
look at the receiver's conduct in the light of the information it had when it made its decision on March 8, 1991.
The cowrt should be very cantious before deciding that the receiver's conduct was improvident based upon in-
formation which has come to light after it made its decision. To do so, in my view, would derogate from the
mandate fo sell given to the receiver by the order of O'Brien J, I agree with and adopt what was said by Ander-
son J. In Crown Trust Co, v. Rosenberg, supra, atp. 112 [O.R]

Its decision was made as a matter of business judgment on the elements then available to it, It is of the very
essence of a receiver's function to make such judgments and in the making of them to act seriously and re-
sponsibly so as to be prepared to stand behind them.

If the court were to reject the recommendation of the Receiver in any but the most exceptional circum-
stances, it would materially diminish and weaken the role and function of the Receiver both in the percep-
tion of receivers and in the perception of any others who might have occasion to deal with them, It would
lead to the conclusion that the decision of the Receiver was of little weight and that the real decision was al-
ways mede upon the motion for approval, That would be a consequence susceptible of immensely demaging
results to the disposition of assets by court-appointed receivers.

- [Emphasis added.]

22 1 also agree with and adopt what was said by Macdonald J.A, in Cameron v. Bank of Nova Scotia {1981),
38 CBR. (N.8.) 1, 45 N.B.R. (2d) 303, 86 A.PR. 303 (C.A), atp. [1 [CBR.]:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval,
with respect to certain assets is reasonable and sound under the circumstances at the fime existing it should
not be set aside simply because a later and higher bid is made. To do so would liferally create chaos in the
commercial world and receivers and purchasers would never be sure they had 2 binding agreement.

[Emphasis added.]
23 On March 8, 1991, the receiver had two offers. One was the OEL offer, which it considered satisfactory
but which could be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer,

which contained a condition that was totally unacceptable, It had no other offers. It was faced with the dilemma
of whether it should decline to accept the OEL offer and run the risk of it being withdrawn, in the hape that an
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acceptable offer would be forthcoming from 922. An affidavit filed by the president of the receiver describes the
dilemma which the receiver faced, and the judgment made in the light of that dilemma:

24. An asset purchass agreement was received by Brnst & Young on March 7, 1991 which was dated March
6, 1991, This agreement was reczived from CCFL in respect of their offer to purchase the assets and under-
taking of Air Toronfo. Apart from financial considerations, which will be considered in a subsequent affi-
davit, the Receiver determined that it would not be prudent to delay acceptonce of the OEL agreement o ne-
gotiate a highly uncertain arvangement with Air Canada and CCFL. Air Canada had the benefit of an 'ex-
clusive' in negotiatiens for Air Toronto and had clearly indicated its intention take itself out of the rumning
while ensuring that no other party could seek to purchase Air Toronto and maintain the A¥r Canada cornect
or arrangement vital to its survival. The CCFL offer represented a radical reversal of this position by Air
Canada at the eleventh hour. However, it contained a significant number of conditions to closing which
were entirely beyond the control of the Receiver. As well, the CCFL offer came less than 24 hours before
signing of the agreement with OEL which had been negotiated over a pericd of months, at great time and
expense.

[Emphasis added.] ¥ am convinced that the decision made was a sound one in the circumstances faced by the re-
ceiver on March 8, 1991.

24 1 now turn to consider whether the price contzined in the OEL offer was one which it was provident to
accept. At the outset, I think that the fact that the OEL offer was the only acceptable one available fo the receiv-
er on March 8, 1991, after 10 months of trying to sell the airline, is strong evidence that the price in it was reas-
onable. In a deferforating econonyy, I doubt that it would have been wise fo wait any longer.

25 1 mentioned earlier that, pursuant to an order, 922 was pemnitied to present a second offer. During the
hearing of the appeal, counsel compared at great length the price contained in the second 922 offer with the
price contained in the OFL offer. Counsel put forth various hypothesss supporting thejr contentions that one of-
fer was better than the other.

26 It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price ob-
tained by the receiver in the OEL offer was not a reasonable one. In Crown Trust Co. v. Rosenberg, supra, An-
desson J., at p. 113 [Q.R.], discussed the comparison of offers in the following way:

No doubt, as the cases have indicated, siteations mipht arise where the disparify was so great as to call in

question the adequacy of the mechanism which had produced the offers, It is not so here, and in my view
that i substantially an end of the matter.

27 In two judgments, Seunders I. considered the circumstances in which an offer submitted after the receiv-
er had agreed to a sale should be considered by the court. The first is Re Selkirk (1986), 58 C.B.R. (N.5.) 245
+ (Ont, 8.C.), atp. 247:
I, for example, In this case there had been a second offer of a substantially higher amount, then the court
would have to take that offer into consideration in assessing whether the receiver had properly camded out
his fonction of endeavouring to obtain the best price for the property.

28 The second is Re Beauty Connsellors of Canada Lxd (1986), 58 C.B.R. (N.8.) 237 (Ont. 8.C.), at p. 243:
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If a substantially higher bid tars up at the approval stage, the court should consider it. Such a hid may in-

dicate, for example, that the trustee has not properly carried out its duty to endeavour to obtain the best
price for the estate,

29 In Re Selkirk (1987), 64 CB.R. (N.8,} 140 (Ont. 8.C.), at p. 142, McRae J. expressed a similar view:

The court will not lightly withheld approval of a sale by the receiver, particularly in a case such as fhis
where the receiver is given rather wide discretionary authority as per the order of Mr. Justice Trainor and, of
course, where the recejver is an officer of this court. Only in 2 case where there seems to be some unfaimess
in the process of the sale or where there are substantially higher offers which wounld tend to show that the
sale was improvident will the court withhold approval. It is important that the court recognize the commer-
cial exigencies that would flow if prospective purchasers are aliowed to wait watil the sale is in conrt for ap-
proval before submitting thejr final offer. This is something that must be disconraged,

[Emphasis added.]

30 What those cases show is that the prices in other offers have relevance only if they show that the price
contained in the offer accepted by the receiver was so unreasonably low ag to demonstrate that the receiver was
improvident in accepting it. T am of the opinion, therefore, that if they do not tend to show that the receiver was
improvident, they should not be considered upon 2 motion to confim a sale recornmended by a coust-appointed
receiver. If they were, the process would be changed fom a sale by a receiver, subject to court approval, into an
anction conducted by the court at the fime approval is scaght. In my opinion, the latter course is wnfair to the

_ person who has entered bona fide into an agreement with the receiver, can only lead to chaes, and must be dis-
couraged,

31 If, however, the subsequent offer is so substantially higher than the sale recommended by the receiver,
then it may be that the receiver has not conducted the sale properly. In such circumstances, the court would be
justified jtself in entering into the sale process by considering competitive bids. However, I think that that pro-
cess should be entered Into only if the court is satisfied that the receiver has not properly conducted the sale
‘which it has recommended to the court.

32 It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly befter or mar-
ginally beiter than the OEL offer. He coneluded that the difference in the two offers did not show that the sale
process adopted by the receiver was inadequate or improvident.

33 Counsel for the appellants complained about the manner in which Rosenberg J. conducted the hearing of
the motion te confirm the OEL sale. The complaint was that when they began to discuss a comparisen of the two
oifers, Rosenberg J. said that he considered the 922 offer to be better than the OEL offer. Coumsel said that when
that comment was made, they did not think it necessary to argue further the question of the differsnce in value
between the two offers. They complain that the finding that the 922 offer was only marginally better or slightly
better than the OEL offer was made without thern having had the opportunity to argue that the 922 offer was
substantially bettex or significantly beiter than the OEL offer. I cannot understand how counsel could have
thought that by expressing the opinion that the 922 offer was better, Rosenberg J. was saying that it was a signi-
ficantly or substantially better one. Nor can I comprehend how counsel took the cormment to mean that they were
foreclosed from arguing that the oifer was significantly or substantially better, If there was some misunderstand-
ing on the part of counsel, it should have been raised before Rosenberg I, at the fime. | am sure that if it bad
been, the misunderstanding would have been cleared up quickly. Nevertheless, this conrt pexmitted extensive ar-
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pument dealing with the comparison of the two offers.

34 The 922 offer provided for $6 million cash to be paid on closing with a royalty based upon a percentage
of Air Teronto profits over a period of 5 years up to 2 maximum of $3 million. The OEL offer provided for a
payment of $2 miliion on closing with a yoyalty paid on gross revenues over a 5-year period. In the short term,
the 922 offer is obviously better because there s substantially more cash up front. The chances of fitwre retnms

_ are substantially greater in the OEL offer because royalties are paid on gross revenues, while the royalties under
the 922 offer are paid only on profits. There is an element of risk involved in each offer.

35 The receiver studied the two offers. It compared them and took into account the risks, the advantages and
the disadvantages of each. It considered the appropriate contingencies, It is not necessary to ontline the factors
which were taken into account by the receiver because the manager of its insolvency practice filed an affidavit
outlining the considerations which were weighed in its evaluation of the two offers. They seem to me t0 be reas-
onable ones. That affidavit concluded with the following paragraph:

24, On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it
represents the achievement of the highest possible value at this time for the Air Toronto division of Sound- Air,

36 The cowt appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibil-
ity of deciding what is the best offer. I put great weight npon the opinion of the receiver. It swore to the court
which appointed it that the OEL offer represents the achievement of the highest possible value at this thme for
Air Toronto. I bave not been convinced that the receiver was wrong when he made that assessment. [ am, there-
fore, of the opinion that the 922 offer does not demonstrate any failure upon the part of the receiver to act prop-
erly and providently, .

37 It follows that if Rosenberg J. was comrect when he found that the 922 offer was in fact befter, I agree
with him that it could only have been slightly or marginally better, The 922 offer does not lead to an inference
that the disposition strategy of the receiver was inadequate, unsnccessful or improvident, nor that the price was
unreasonable.

38 I am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not
. acted improvidently,

2. Consideration of the Interesis of all Parties

39 It is well established that the primary interest is that of the credifors of the debtor: see Crown Trust Co.
v. Rosenberg, supra, and Re Selkirk, supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty
Counsellors, supra at p. 244 [CB.R.], "it is not the only or overriding consideration.”

40 In my opinion, there are other persons whose interests require consideration. In an appropriate case, the
interests of the debtor mmust be taken into account. I think also, in a case such as this, where a purchaser has bar-
gained at some length and doubtless at considerable expense with the receiver, the intsrests of the purchaser
ought to be taken into account. While it is not explicitly stated in such cases as Crowr Trust Co. v. Rosenberg,
supra, Re Selkirk (1986), supta, Re Beauty Counsellors, supra, Re Selkirk (1987), supra, and (Cameron), supra, I
think they clearly imply that the interests of a person who has negotiated an agreement with a court-appointed
receiver are very important.
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41 In this case, the interests of all parties who would have an interest in the process were considered by the
receiver and by Rosenberg J.

3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While it is accepted that the primary concern of a receiver is the protecting of the interests of the credit-

ors, there is a secondary but very important consideration, and that is the integrity of the process by which the
sale s effected. This {s partienlarly so in the case of a sale of such a nnique asset as an airline as a going con- cern.

43 The importance of a cowrt profecting the integrity of the process has been stated in a number of cases.
First, I refer to Re Selkivk, supra, where Saunders J. said at p. 246 [C.B.R.J:

In dealing with the request for approval, the court has fo be concemed primarily with protecting the interest of
the creditors of the former bankrupt. A secondary but important consideration is that the process under which
- the sele agreement is arrived at should be consistent with connmereial efficacy and integrity.

In that connection I adopt the principles stated by Macdonald J.A, of the Nova Scotia Supreme Court (Appeal
Division) in Cameron v. Bank of N.S. (1981), 33 CB.R. (N.5.) 1, 45 N.S.R. (2d) 303, 86 AP.R. 303 (C.A),
where he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval,
with respect to certain assets is reasomable and sound under the circumstances at the time existing it should
not be set aside simply becanse a later and higher bid is made, To do so would literally create chaos in the
commercial world and receivers and purchasers would never be sure they had a binding agreement. On the
contrary, they would know that other bids could be received and considered up until the application for
court approval is heard — this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than a private sale, 1
consider them to be equally applicable to a negotiation process leading to a private sale. Where the court is
concemed with the disposition of property, the purpose of appointing a receiver is to have the receiver do
the work that the court would otherwise have to do, '

44 Tn Solima Investments Ltd v. Bark of Montreal (1985), 59 C.B.R. (N.8.) 242, 41 Alta. LR (2d) 58, 65
AR, 372, 21 D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by tender is not ne-
cessarily the best way to sell a business as an ongoing concern. It went on to say that when some other method is
used which is provident, the court should not undermine the process by refusing to confirm the sale.

45 Finally, I refer to the reasoning of Anderson J, in Crown Trust Co. v. Rosenberg, supra, at p. 124 [O.R.]:
While every proper effort must always be made to assure maximum recovery consistent with the limitations
inherent in the process, no method has yet been devised to entirely eliminate those Hmitations or to avoid
their consequences. Cerfainly it is not to be found in loosening the entire foundation of the system, Thus to
compare the results of the process in this case with what might have been recovered in some other set of cir-
cumstances is neither logical nor practical.

[Emphasis added ]
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46 It is my apinion that the court must exercise extreme caution before it interferes with the process adopted
by a zeceiver 10 sell an unusual asset, It is fmportant that prospective purchasers know that, if they are acting in
good faith, bargain seriously with a receiver and enter into an agreement with it, a coust will not lightly interfere
with the commercial judgment of the receiver to selt the asset to them,

47 Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many differ-
ent ways in which the receiver could have conducted the process other than the way which he did. However, the
evidence does not convince me that the receiver nsed an improper method of attempting to sell the airline. The
ansi\g;r[te th]c:se submissions is found in the comment of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at
P- OR.]:

The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minute detzil every
element of the process by which the decision is reached. To do so would be a futile and duplicitous exercise,

48 It would be a futile and duplicitous exercise for this cowrt 10 examine in minute detail all of circum-
stances leading up to the acceptance of the OEL offer. Having considered the process adopted by the receiver, it
is my opinion that the process adopted was a reasonable and pradent one.

4, Was there unfaivness in the process?

49 As a general mle, I do not think it appropriate for the cowrt to go into the minutia of the process or of the
selling strategy adopted by the receiver. However, the court has a responsibility to decide whether the process
was fair. The only part of this process which I could find that might give even a superficial impression of wnfair-
" ness is the failure of the receiver to give an offering memorandum to those who expressed an interest in the pur-
chase of Air Toronto. .

50 1 will ontline the circumsiances which relate to the allegation that the receiver was mfair in failing to
provide an offering memorandnm. In the latter part of 1990, as part of its selling strategy, the receiver was in the
process of preparing an offering memorandum to give to persons who expressed an interest in the purchase of
Air Toronto. The offering memorandum got as far as draft form, but was never released to anyone, althongh a
copy of the draft eventually got inte the hands of CCFL before it submitted the first 922 offer on March 7, 1991.
A copy of the offering memorandum forms part of the record, and it seems to me to be little more then puffery,
without any hard information which a sophisticated purchaser would require in order to make a sericus bid.

51 The offering memorandum had not been completed by Februaryll, 1991. On that date, the receiver
entered into the letter of intept to negotiate with OEL. The leiter of intent contained a provision that during its
currency the receiver would not negotiate with any other parfy. The letier of intent was renewed from time fo
time until the OEL offer was received on March 6, 1991,

52 The receiver did not procesd with the offering memorandum beceuse to do so would violate the spirit, if
not the letter, of its letter of intent with OEL.

53 1 do not think that the conduct of the receiver shows any unfairness towards 922, When I speak of 922, 1
de so in the context that Air Canada and CCEL are identified with if. T stast by saying that the receiver acted
reasonably when it entered into exclusive negotiations with OEL. 1 find it sirange that a company, with, which
Air Canada is closely and intimately involved, would say that it was unfair for the receiver to enter into a fime-
limited agreement to megotiate exclusively with OBL. That is precisely the arrangement which Afr Canada in-
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sisted upon when it negotiated with the receiver in the spring and summer of 1990, If it was not unfair for Air
Canada to have such an agreement, I do not understand why it was unfair for OEL to have a similar one, Tn fact,
both Air Canada and OEL i its tum were acting reasonably when they required exclusive negotiating rights to
prevent their negotiations from being used as a bargaining lever with other pofential purchasers. The fact that
Air Canada insisted upon an exclusive negotiating right while it was negotiating with the receiver demonstrates
the commercial efficacy of OEL being given the same right during its negotiations with the receiver. I see no -
fairness on the part of the receiver when it honoured its letter of intent with OEL by not releasing the offering
memorandum during the negotiations with OEL. .

54 Moreover, 1 am not prepared to find that 922 was in any way prejudiced by the fact that it did not have
an offering memorandurn. It made an offer on March 7, 1991, which it contends to this day was a better offer
than that of OEL, 922 has not convinced me that if it had an offering memorandum, its offer would have been
any different or any better than it actually was, The fatal problem with the first 922 offer was that it contained a
condition which was completely unacceptable ta the receiver. The receiver, properly, in my opinion, rejected the
offer out of hand because of that condition. That condition did not relate to any information which could have
conceivably been in an offering memorandum prepared by the receiver. It was about the resolution of a dispnte
between CCFL and the Royal Bank, something the receiver knew nothing about,

55 Forther evidence of the lack of prejodice which the absencs of an offering memorandum has caused 922
is foumd in CCFL's stance before this court. During argument, its counsel seggested as a possible resolution of
this appeal that this court should call for new bids, evatuate them and then order a sale io the party who put in
the better bid. In such a case, counsel for CCFL said that 922 would be prepared to bid within 7 days of the
court's decision. I would have thought that, if there were anything to CCFL's suggestion that the failure to
provide an offering memorandnm was unfair to 922, that it would have told the court that it needed more in-
formation before it would be able to make a bid.

56 I am satisfled that Air Canada and CCFL have, and at all fimes had, all of the information which they
wowld have needed to make what to them would be a commercially visble offer to the receiver, I think that an
offering memorandum was of no commercial consequence to them, but the absence of one has since become a
valuable tactical weapon, .

57 ¥ is my opinion that there is no convincing proof that if an offering memorandum had been widely dis-
tributed among persons qualified ta have purchased Air Toronto, a viable offer would have come forth from a
party other than 922 or OEL. Therefore, the failure to provide an offering memorandum was neither unfair, nor
did it prejudice the obtaining of a better price on March 8, 1991, than that contained in the OEL offer. I would
not give effect to the contention that the process adopted by the receiver was an unfair one.

58 ‘There are two statements by Anderson J. coptained in Crown Trust Co. v. Rosenberg, supra, which 1 ad-
opt as my own. The first is at p. 103 [O.R.]:

The court shonld not proceed against the recommendations of its Receiver except in special circumstances
and where the necessity and propriety of doing so are plain, 'Any other rule or approach wonld emasculate
the role of the Receiver and make it almost inevitable that the final negotiation of every sale would take
place on the motion for approval. ,

The second isatp. 111 [OR.]:
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It is equally clear, in my view, thongh perhaps not so clearly enunciated, that it is only n an exceptional
case that the court will intervene and proceed contrary to the Receiver's recommendations if satisfied, as I
am, that the Receiver has acted reasonably, prudently and fuitly and not arbitrarily.

In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefors,
that the process adopted by the receiver in reaching an agreement was a just one.

59 In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg I. said this:

They created a situation as of March 8th, where the Receiver was faced with two offers, one of which was in
acceptable form and one of which could not possibly be accepted in its present form, The Receiver acted ap-
propriately in accepting the OEL offer.

I agree.

60 The receiver made proper and sufficient efforts to get the best price that it conld for the assets of Air
Toronto, It adopted a reasonable and effective process to sell the airline which was fair to 21l persons who might
be interested in purchasing it. It is my opinion, therefore, that the receiver properly camied out the mandate
which was given to it by the order of O'Brien J. It follows that Rosenberg I, was correct when he confirmed the
sale to OEL.

IL The effect of the snpport of the 922 offer by the two secured ereditors.

61 As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by
the Royal Bark, the two secured creditors. It was argued that, because the interests of the creditors are primary,
the court ought to give effect to their wish that the 922 offer be accepted. T would not accede to that suggestion
for two reasons. :

62 The first reason is refated fo the fact that the creditors chose to have a receiver appointed by the court. It
was open to them to appoint a private receiver pursuant to the authority of their security documents, Had they
done so, then they would have had confrol of the process and conld have sold Air Toronto to whom they wished.
However, acting privately and controlling the process involves some risks, The appointment of a recciver by the
court insnlates the creditors from those risks. But, insniation from those risks carries with it the loss of confrol
over the process of disposition of the assets. As I have aftempted fo explain in these reasons, when a receiver's
sale is before the cowrt for confirmation, the only issues are the propriety of the conduct of the receiver and
whether it acted providently, The function of the coust at that stage is not to step in and do the receiver's work,
or change the sale strategy adopted by the receiver. Creditors who asked the cowrt to appoint 2 receiver to dis-
pose of assets should net be aflowed to take over confrol of the process by the simpie expedient of supporting
another purchaser if they do not agree with the sale mede by the receiver. That would take away all respect for
the process of sale by a court-appointed receiver.

63 There can be no donbt that the interests of the creditor are an important consideration in determining
whether the receiver has propetly conducted a sale. The opinion of the creditors as to which offer ought to be ac-
cepted is something to be taken into account, But if the cowrt decides that the receiver has acted properly and
providently, those views are not necessarily deferminative. Because, in this case, the receiver acted properly and
providenily, I do not think that the views of the creditors should override the considered judgment of the receiv-
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er,

64 The second reason is that, in the particular circumstances of this case, T do not think the support of CCFL
and the _Royal. Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with
summarily, ¢ is a co-owner of 922. It is hardly surprising and not very impressive to hear that it supports the of-
fer which it is making for the debtor's assets,

65 The support by the Roval Bank requires more consideration and involves some reference to fhe oircnm-
stances. On March 6, 1991, when the first 922 offer was made, there was In existence an inter-fender agresment
between the Royal Bank and CCFL. That agreement dealt with the share of the procceds of the sale of Alr
Toronto which each creditor ‘would receive, At the time, a dispute between the Royal Bank and CCFL about the
interpretation of that agreement was pending im the courts. The unacceptable condition in the first 522 offer re-
lated to the settlement of the inter-lender dispute. The condition required that the dispute be resolved in a way
which would substentially favowr CCFL. It required that CCRL recejve $3,375,000 of the $6 million cash pay-
ment and the balance, including the royalties, if any, be paid to the Royal Bank. The Royal Bank did not agree
with that split of the sale proceeds.

66 On April 5, 1991, the Royal Bank and CCFL agreed to settle the inter-lender digpute, The settlement was
that if the 922 offer was accepted by the court, CCFL would receive only $1 million, and the Royal Bank would
receive $5 million plos any royalties which might be paid. It was only in consideration of that setilement that the
Royal Bank agreed to support the 922 offer.

67 The Royal Bank's support of the 922 offer is so affected by the very substantial benefit which it wanted
" to obtain from the settlement of the inter-lender disputs thet, in my opinion, its suppott is devoid of any ob-
jectivity. T think it has no weight.

68 While theyre may be circumstances where the unanimous support by the creditors of a particular offer
could conceivably overzride the proper and provident eonduct of a sale by a receiver, I do not think that this is
such a case. This is a case where the receiver has acted properly and in a provident way. It would make 2 mock-
ery out of the judicial process, under which a mandate was given to this receiver to sell this airline if the support
by these creditors of the 922 offer were permitied to carry the day. I give no weight to the support which they
give to the 922 offer,

69 In its factum, the receiver pointed out that, becaunse of greater liabilities imposed upon private receivers
by various statntes such as the Employment Standards Act, R.8.0. 1980, ¢. 137, end the Emvirormental Protec-
tion Act, R.S.0. 1980, c. 141, it is likely that more and more the courts will be asked to appoint receivers in in-
solvencies. In those circumstances, I think that creditors who ask for cowrf-appointed receivers and business
people who choose to deal with those receivers should know that if those receivers act properly and providently,
their decisions and judgments will be given great weight by the courts who appoint them, I have decided this ap-
peal in the way I have in order to assure business people who deal with court-appointed receivers that they can
have confidence that an agreement which they make with a court-appointed receiver will be far more than a plat-
form upon which others may bargain at the court approval stage. I thiok that persons who enter info agreements
with court-appointed receivers, following a disposition procedure that is appropriate given the nature of the as-
sets involved, should expect that their bargain will be confirmed by the court.

70 The process is very important, It should be carefully protected so that the ability of court-appointed re-
ceivers 10 negotiate the best price possible is strengthened and supported. Because this receiver acted properly
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and providently in enfering into the CEL agreement, I am of the opinion that Rosenberg I, was right when he ap-
proved the sale to OEL and dismissed the motion to approve the 922 offer.

71 _I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Fromfier Airlines Limited
their costs out of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as
. fo the costs of any of the other parties or intervenors.

MeKinlap JA.:

72 I agree with Galligan J.A. in result, but wish to emphasize that I do so en the basis that the wndertaking
being sold in this case was of a very special and unusual nature, It is most important thet the integrity of proced-
wes followed by court-appointed receivers be protected in the interests of both commercial morality and the fu-
ture confidence of business persons in their dealings with receivers. Consequently, in all cases, the court should
carefully scratinize the procedure followed by the receiver to determine whether it satisfies the tests sef out by
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 67 CBR. (N.8.) 320n, 60 O.R, (2d) 87, 22 C.P.C. (2d)
131, 3¢ D.LR. (4th) 526 (H.C.). While the procedure carried out by the receiver in this case, as described by
Galligan, J.A., was appropriate, given the unfolding of events and the wique nature of the assets involved, it is
not a procedure that is likely to be appropriate in many receivership sales,

73 I should like to add that where there is a small number of creditors who are the only parties with a real
interest in the proceeds of the sale (i.e., where it is clear that the highest price attainable would result in recovery
so low that no other creditors, shareholders, guarantors, ete., could possibly benefit therefore), the wishes of the
interested creditors shonld be very seriously considered by the receiver. It is true, as Gallipan J.A. poinis out,
that in seeking the coust appointment of a receiver, the moving parties also seek the protection of the court in
carrying out the receiver's functions. However, it is also tme that in utilizing the court process, the moving
parties have opened the whole process to detailed serutiny by all involved, and have probably added signific-
antly to their costs and consequent shortfall as a resnlt of so deing. The adoption of the court process should in
no way diminish the rights of any party, and most certainly not the rights of the only parties with a real interest.
‘Where a receiver asks for cowrt approval of a sale which is opposed by the only parties in interest, the court

. should scrutinize with great care the procedure followed by the receiver. I agree with Galligan J.A, that in this
cage that was done, I am satisfied that the rights of all parties were properly considered by the recejver, by the
learned motions cowrt judge, and by Galligan J.A.,

Goodman J.A, (dissenting):

74 1 have had the opportunity of reading the reasons for judgment herein of Galligan and McKinlay JI.A.
Respectfully, I am unable to agree with their conclusion,

75 The case at bar is an exceptional one in the sense that upon the application made for approval of the sale
of the assets of Air Toronio, two competing offets were placed before Rosenberg J. Those two offers were that
of OEL and that of 922, a company incorporated for the purpose of acquiring Air Toronto. Its shares were
owned equally by CCFL and Air Canada. Jt was conceded by all parties to these proceedings that the only per-
sons who had any interest in the proceeds of the sale were two secured creditors, viz., CCFL and the Royal Bank
of Canada. Those two creditors were unanimous in their position that they desired the court to approve the sale
o 922. We were not referred to, nor am I aware of, any case where a court bas refased fo abide by the unanim-
ons wishes of the only interested creditors for the approval of a specific offer made in receivership proceedings.
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76 In British Cohanbia Developments Corp. v. Spun Cast Industries Lid (1977), 26 CBR. (N.S) 28, 5
B.CLR. 94 (5.C.), Berger J. said at p. 30 [CBR]; (o7, (N8) 28,

Here all of fhose with a financial stake in the plant have joined in seeking the court's approval of the sals to
Fincas. This court does not have a roving comimnission to decide what is best for investors and businessmen
when they have agreed among themselves what course of action they should follow, It is their money,

77 1 agree with that statement. Tt is particularly apt to this case, The two secired creditors will suffer a
shortfall of approximately $50 million. They have a fremendous interest in the sale of assets which form part of
their security. I agree with the finding of Rosenberg J. that the offer of 922 is superior to that of OEL. He con-
cluded that the 922 offer is marginally superor, If by that he meant that mathematically it was likely to provide
slightly more in the way of proceeds, it is difficult to take issue with that finding, If; on the other hand, he meant
that having regard to all considerations it was only marginally superior, I cannot agree. He said in his reasons:

[ have come to the conclusion that knowledgeable creditors such as the Royal Bank would prefer the 922 of-
fer even if the other factors influencing theixr decision were not present. No matter what adjustments had to
be rmade, the 922 offer results in more cash immediately. Creditors facing the type of loss the Royal Bank is
taking in this case would not be anxious to rely on contingencies especially in the present circumstances
surrounding the airline industry.

78 I agree with that statement completely. It is apparent that the difference between the two offers insofar as
cash on closing is concerned amounts to approximately $3 million to $4 miilion. The bank submitted that it did
not wish to gamble any further with respect to its investment, and that the acceptance and couxt approval of the
OEL offer in effect supplanted its position as a secured creditor with respect to the amount owing over and
above the down payment and placed it in the position of a joint entrepreneur, but one with no control. This res-
ults from the fact that the OEL offer did not provide for any security for any funds which might be forthcoming
over and above the initial down payment on closing.

79 In Cemeron v. Bank of Nova Scotia (1981), 38 CB.R. (N8 1, 45 N.S.R. (2d) 303, 86 APR. 303
{C.A.), Hart J.A., speaking for the majority of the court, said at p. 10 [C.BR.):

Here we are dealing with a receiver appointed at the instance of one major creditor, who chose to insert in
the contract of sale a provision making it subject to the approval of the court. This, in my opinion, shows an
intention on behalf of the parties to invoke the normal equitable doctrines which place the court in the posi-
tion of looking to the interests of all pexsons concemed before giving its blessing to @ particular transaction
submitted for approval. In these circumstances the court would not consider itself bound by the contract
entered into in good faith by the receiver but would have to look to the broader picture to see that that con-
tract was for the benefit of the creditors as a whole. When there was evidence that a higher price was readily
available, for the property the chambers judge was, in my opinion, justified in exercising his discretion as he
did, Otherwise he could have deprived the creditors of a substantial sum of money.

80 This statement is apposite to the cixcumstances of the case at bar, I hasten to add that in my opinion it is
not only price which is to be considered in the exercise of the judge's discrefion. It may very well be, as I believe
to be so i this case, that the amount of cash is the most importent element in determining which of the two of-
fers is for the benefit and in the best interest of the creditors.

81 It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor has re-
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ques:ted az order of the court appointing a receiver does not in any way diminish or derogate from his right to
obtau_rx the meximum benefit to be derived fiom anmy disposition of the debtor's assets. I agree completely with
the views expressed by McKinlay J.A. in that regard in her reasons.

82 It is my further view that any negotiations which took place between the only two interested creditors in
deciding to support the approval of the 922 offer were not relevant to the determination by the presiding judge of
the issues involved in the motion for approval of either one of the two offers, nor are they relevant in determain-
ing the outcome of this appeal. Jt is sufficient that the two creditors have decided unanimously what is in their
best interest, and the appeal must be considered in the light of that decision. It so happens, however, that there is
ample evidence to support their conclusion that the approval of the 922 offer is in their best iterests.

83 I am satisfied that the interests of the creditors are the prime consideration for both the receiver and the
cowrt. In Re Beauty Counsellors of Canada Ltd. (1986), 58 CB.R. (N.8.) 237 (Ont. 5.C)), Saunders J, said at p. 243:

This does not mean that a court should ignore a new and higher bid made after acceptance where there has
been no unfaimess in the process. The interests of the creditors, while not the only consideration, are the
prime consideration.

84 1 agree with that statement of the law, In Re Selkirk (1986), 58 C.B.R. (N.8.) 245 (Ont. 5.C.), Saunders J.
heard an application for court approval of the sale by the sheriff of real property in bankruptey proceedings, The
sheriff had been previously ordered to list the property for sale subject to approval of the court. S8aunders J. said
at p. 246:

Tn dealing with the request for approval, the court has fo be concemed primerily with protecting the interests
of the creditors of the former bankrupt. A secondary but important consideration is that the process nader
which the sale agreement is arrived at should be consistent with commercial efficacy and integrity.

85 I am in agreement with that statement as a matter of general principle. Saunders J, further stated that be
adopted the principles stated by Macdonald J.A. in Camercn, supra, quoted by Galligan J.A. in his reasons. In
Cameron, the remarks of Macdonald J.A., related to sitnations involving the calling of bids and fixing a time lim-
it for the making of such bids, Ta those circumstances the process is so clear as a matter of commercial practice
that an interference by the court in such process might have a deleterious effect on the efficacy of receivership
proceedings in other cases. But Macdonald LA, recognized that even in bid or tender cases where the offeror for
whose bid approval is sought has complied with all requirements, a court might not approve the agreement of
purchase and sale entered into by the receiver. He said atpp. 11-12 [CBR.]:

There are, of course, many ressons why a conrt might not approve an agreement of purchase and sale, viz.,
where the offer accepted is so low in relation to the appraised value as to be unrealistic; or, where the cir-
cumstances indicate that insnfficient time was allowed for the meaking of bids or that inadequate notice of
sale by bid was given (where the receiver sells property by the bid method); or, where it can be said that the
proposed sale is not in the best interest of either the creditors or the owner, Court approval must involve the
delicate balancing of competing interests and not simply a consideration of the interests of the creditors.

86 The deficiency in the present case is so large that there has been no snggestion of 2 competing interest
between the owner and the creditors.
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87 I agree that the same reasoning may 2pply to a negotiation process leading to a private sale, but the pro-
cedure and process applicable to private sales of a wide variety of businesses and mdertakings with the nuitipli-
city of individual considerations applicable and perhaps peculiar to the particular business is not so clearly es-
tablished that a departure by the court from the process adopted by the receiver in a particular case will result in
commercial chaos to the defriment of future receivership proceedings. Each case must be decided on its own

, Teriis, and it is necessary to consider the process used by the receiver in the present proceedings and to determ-
ine whether it was unfair, improvident or inadequate.

88 It is important to note at the outset that Rosenberg J. made the following statement in his reasons:

On March 8, 1991 the mustee accepted the OEL offer subject to cowrt approval. The Receiver at that time
had no other offer before it that was in final form or could possibly be accepted, The Receiver had at the
time the knowledge that Air Canada with CCFL had not bargained in good faith and had not fulfilled the
promise of its letter of March lst. The Receiver was justified in assuming that Air Canada and CCFL's offer
was a long way from being in an acceptable form and that Air Canada and CCFL's objective was to interrupt
the finalizing of the OEL agreement and to retain as long as possible the Air Toronto connector traffic flow-
ing into Terminal 2 for the benefit of Air Canada.

89 In my opinion there was no evidence before him or before this court to indicate that Air Canada, with
CCFL, had not bargained in good fajth, and that the receiver had knowledge of such lack of pood faith, Indeed,
on his appeal, counsel for the receiver stated that he was not alleging Air Canade and CCFL had not bargained
in good faith. Air Canada had frankly stated at the time that it had made its offer to purchase, whick was eventu-
ally refused by the receiver, that it would not become involved in an "avction" to purchase the undertaking of
Air Canada and that, although it would fulfil its contractual obligations to provide connecting services to Air
Toronto, it would do no more than it was legally required to do insofar as facilitating the purchase of Air
Toronto by any other person. In so doing, Air Canada may have been playing "hardball," as its behaviouwr was
characterized by some of the counsel for opposing parties. It was nevertheless merely openly asserting its legal
position, as it was entitled to do. '

90 Furthemnore, there was no evidence before Rosenberg J, or this court that the receiver had assumed that
Ajr Canade and CCFL's objective in making an offer was to interrupt the finalizing of the OEL agreement and to
retain as long as possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air
Canada, Indeed, there was no evidence to support such an assumption in any event, although it is clear that 922,
and through it CCFL and Air Canada, were endeavouring to present an offer to purchase which would be accep-
ted and/or approved by the court in preference to the offer raade by OEL.

91 To the extent that approval of the OEL agreement by Rosenberg Y. was based on the alleged lack of good
feith in bargaining and improper motivation with respect to connector traffic on the part of Air Canada and
CCFL, it cannot be supported.

92 1 would also point out that rather than saying there was no other offer before it that was final in form, it
would have been more accurate o have said that there was no unconditional offer before it,

53 In considering the material and evidence placed before the cowrt, I am satisfied that the receiver was at
all times acting in good faith. I have reached the conclusion, however, that the process which he nsed was unfair
insofar as 922 is concerned, and improvident insofar as the two secured creditors are concerned,
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94 Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air Toronto for a
considerable period of time prior fo the appointment of a receiver by the court, It had given 2 letier of intent in-
dicating a prospective sale price of $18 million, After the appointment of the receiver, by agreement dated April
30, 1990, Air Canada continued its negotiations for the purchase of Air Toronto with the receiver. Albongh this
agreement contained a clause which provided that the receiver “shall not negotiate for the sale ... of Air Toronto
with any person except Air Canads,” it further provided that the receiver would not be in breach of that provi-
sion merely by receiving unsolicited offers for all or any of the assets of Air Toronto. In addition, the agreement,
which had a term commencing on April 30, 1990, could be terminated on the fifth business day following the.
delivery of a written notice of termination by one party to the other. I point out this provision merely to indicate
that the exclusivity privilege extended by the receiver to Air Canada was of short duration at the receiver's op- tion.

95 As a result of due negligence investigations carried ont by Air Canada during the months of April, May
and June of 1990, Air Canada reduced its offer to $3.1 million conditional upon there being $4 million In tan-
gible assets, The offer was made on Jure 14, 1390, and was open for aceeptance until June 29, 1920,

96 By amending agreement dated Jume 19, 1590, the receiver was released from its covenant to refrain from
negofiating for the sale of the Air Toronto business and assets to any person other than Air Canada. By virtue of
this amending agreement, the receiver had put itself in the position of having a firm offer in hand, with the right
to negotiate and accept offers from other persons. Air Canada, in these circumstances, was in the subservient po-
sition. The receiver, in the exercise of its judgment and discretion, allowed the Air Canada offer to lapse, On Ju-
1y 20, 1990, Air Canada served & notice of términation of the April 30, 1990 agreement.

97 Appazently as & result of advice received from the receiver to the effect that the receiver intended to con-
duct an anction for the sale of the assets and business of the Air Toronto division of Soundair Corporation,. the
solicitors for Air Canada advised the receiver by letter dated Jaly 20, 1990, in part as follows: :

Alr Canada has instructed us fo advise you that it does not intend to submit a farther offer in the auction process,

98 This statement, together with other statements set forth in the letter, was sufficient to indicate. that Air
Canada was not inferested in pucrchasing Air Toronto in the process apparently contemplated by the receiver at
that time. It did not form a proper foundation for the receiver to conclude that there was 10 realistic possibility
of selling Air Toronte [to] Air Canada, either alone or in conjunction with some other person, in different cir-
cumstances, In June 1990, the receiver was of the opinion that the fair value of Air Teronto was between $10
million and $12 million.

99 In Angust 1990, the receiver contacied a number of terested parties. A number of offers were received
which were not deemed to be satisfactory., One such offer, received on August 20, 1990, came as a joint offer
from OEL and Air Ontario (an Air Canada connector). It was for the sum of $3 million for the good will relating
to certain Air Toronto routes, but did not include the purchase of any tangible assets or leasehold interests.

100 In Decemaber 1990, the receiver was approached by the menagement of Canadian Pariner (operated by
OEL) for the purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partmer operation. The nego-

tiations continmed from December of 1990 to February of 1991, culminating in the OEL agreement dated March
8, 1991.
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101 On or before December 1990, CCFL advised the receiver that it intended to make a bid for the Air
Toronto assets. The receivex, in August of 1990, for the purpose of facilitating the sale of Air Toronto assets,
commer_xced the preparation of an operating memorandum, He prepared no less than six draft operating memor-
anda with dates from October 1990 through March 1, 1991, None of these were disiributed to any prospective
bidder despite requests having been received therefor, with the exception of an early draft provided to CCFL
without the receiver's knowledge.

102 During the period December 1990 to the end of January 1991, the receiver advised CCFL that the offer-

ing memorandum was in the process of being prepared and would be ready soon for distribution. He further ad-

X;&% CCFL that it should await the receipt of the memorandum before submitting a formal offer to purchase the
oronto assets,

103 By late Janvary, CCFL had become aware that the receiver was negotiating with OEL for the sale of
Air Toronto. In fact, on February 11, 1991, the receiver signed a letter of intent with OEL wherein it had spe-
cifically agreed not to negotiate with any other potential bidders or solicit any offers from others.

104 By letter dated February 25, 1991, the solicitors for CCFL made a written request to the receiver for the

oifering memorandum. The receiver did not reply to the Jetter because he felt he was preciuded from so doing by

the provisions of the letter of intent dated Febrary 11, 1991. Other prospective purchasers were also unsuccess-

ful in obtaining the promised memorandem to assist thern in preparing their bids, It should be noted that, exclus»

ivity provision of the letter of intent expired on February 20, 1991, This provision was extended on thres ocea-

sions, viz., February 19, 22 and March 5, 1991, It is clear that from a legal standpoint the receiver, by refusing
- fo extend the time, could have dealt with other prospective purchasers, and specifically with 922,

105 It was not until March 1, 1951, that CCFL had obtained sufficient information to enable it to make a bid
through 922, It succeeded in so doing through its own efforts through sources other than the receiver, By that
time the recefver had already entered into the letter of intent with OEL. Notwithstanding the fact that the receiv-
er knew since December of 1990 that CCFL wished to meke a bid for the assets of Ajr Toronto (and there is no
evidence to suggest that at that time such a bid would be in conjunction with Air Canada or that Ajr Canada was
in any way connected with CCFL), it took no steps to provide CCFL with information necessary to enable it to
make an intelligent bid, and indeed suggested delaying the making of the bid until an offering memorandum had
been prepared and provided. In the meantime, by entering into the letter of intent with OEL, it put itself in a pos-
ition where it could not negotiate with CCFL or provide the information requested.

106 On February 28, 1991, the solicitors for CCFL telephoned the raceiver and were advised for the first
time that the receiver had made a business decision 1o negotiate solely with OEL and would not negotiate with
anyone else in the interim.

107 By letter dated March 1, 1991, CCFL advised the regeiver that it intended to submit & bid. It set forth
the essential tetms of the bid and stated that it would be subject to customary commercial provisions. On March
7, 1991 CCFL and Air Canada, jointly through 922, submitted an offer to purchase Air Toronto upon the terms
set forth in the letter dated March 1, 1991, It included a provision that the offer was conditional upen the inter-
preiation of an inter<lender agreement which set out the relative distribution of proceeds as between CCFL and
the Royal Bank, It is common ground that it was a condition over which the receiver had no conirol, and accord-
ingly would not have been acceptable on that ground alone. The veceiver did not, however, contact CCFL in or-
der to nepotiate or request the removal of the condition, although it appears that its agreement with OEL not to
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negotiate with any person other than OEL expired on March 6, 1991,

108 The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL which
was subsequently approved by Rosentberg J. That offer was accepted by the receiver on March 8, 1991. Notwith-
standing the fact that OEL had been negotiating the purchase for a period of approximately 3 months, the offer

. confained a provision for the sole benefit of the purchaser that it was subject to the purchaser obtaining "a finan-
cing commitment within 45 days of the date hereof in an amount not less than the Purchase Price from the Royal
Bank of Canada or other financial institution upon terms and conditions acceptable to them. Tn the event that
such a financing commitment is not obtained within such 45 day period, the purchaser or OEL shall have the
right to terminate this agreement wpon giving written, notice of termination to the vendor on the first Business
Day following the expity of the said period." The purchaser was also given the right to waive the condition.

109 In effect, the agreement was tantamount to a 45-day option to purchase, excloding the right of any ofher
person to purchase Air Toronto during that period of time and thereafter if the condition was fulfilled or waived,
The agreement was, of course, stated to be subject to court approval.

110 In my opinion, the process and procedure adopted by the receiver was unfair to CCFL. Although it was
aware from December 1990 that CCEL was interested in making an offer, it effectively delayed the making of
such offer by confinually refenring to the preparation of the offering memorandum. Tt did not endesvour during
the period December 1990 to March 7, 1991, to negotiate with CCFL in any way the possible terms of purchase
and sale agreement. In the result, no offer was sought from CCFL by the receiver prior to February 1, 1991,
and thereafter it put itself in the position of being unable to negotiate with anyone other than OEL. The receiver
then, on March 8, 1991, chose to accept an offer which was conditional in nature without prior consultation with
CCTL (922) to see whether it was prepared to remove the condition in its offer.

111 I do not doubt that the receiver felt that it was more Iikely that the condition in the OEL offer wounld be
fulfilled than the condition in the 922 offer. it may be that the receiver, having negotiated for a peried of 3
months with QEL, was fearful that it might lose the offer if OEL discovered that it was negotiating with another
person, Nevertheless, it seems to me that it was imprudent and unfair on the part of the receiver to ignore an of-
fer from an interested party which offered approximately triple the cash down payment without giving a chance

. to the offeror to remove the conditions or other terms which made the offer unacceptable to it. The potential loss
was that of an agresment which amounted to little more than an option in favour of the offeror,

112 In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave OEL
the opporfunity of engaging in exclusive negotiations for a period of 3 months, notwithstanding the fact that it
knew CCFL was interested in making an offer, The receiver did not indicate a deadline by which offers were to
be submitted, and it did not at any time indicate the strueture or nature of an offer which might be acceptable fo i.

113 In his reasons, Rosenberg J. stated that as of March 1, CCEL and Air Canada had all the information
that they needed, and any allegations of unfaimess in the negotiating process by the receiver had disappeared.
He said:

They created a sitnation as of March 8, where the receiver was fuced with two offers, one of which was ac-

ceptable in form and one of which could not possibly be accepted in its present form. The Receiver acted
appropriately in accepting the OEL offer.
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If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL had the unfair ad-
vantage of its lengthy negotiations with the receiver to ascertain what kind of an offer would be acceptable to
the receiver. If, on the other hand, he meant that the 922 offer was unacceptable in its form because it was condi-
tional, it can hardly be said that the OEL offer was more acceptable in this regard, as it contained a condition
with respsct to financing terms and conditions "acceptable to them,"

114 )t should be noted that on March 13, 1991, the representatives of 922 first met with the receiver to re-
view ifs offer of March 7, 1991, and at the request of the receiver, withdrew the inter-lender condition from its
offer. On March 14, 1991, OEL removed the financing condition from its offer. By order of Rosenberg J, dated
March 26, 1991, CCEL was given until April 5, 1991, to submit a bid, and on April 5, 1991, 922 submitted its
offer with the inter-lender conditior removed.

115 In my opinion, the offer accepted by the receiver is improvident and unfair insofar as the two creditors

. are concemed. It is not improvident In the sense that the price offered by 922 greatly exceeded that offered by
OEL. In the final analysis it may not be greater at all. The salient fact is that the cash down payment in the 922
offer constitutes proximately two thirds of the contemplated sale price, whereas the cash down payment i the
OEL fransaction constitutes approximately 20 to 25 per cent of the contemplated sale price. To terms of absolute
dollars, the down payment in the 922 offer would likely exceed that provided for in the OEL agreement by ap-
proximately $3 million to $4 million.

116 In Re Beauty Counsellors of Canada Ltd., supra, Sannders J. said at p. 243 [C.B.R.]:

If a substantially higher bid tuns up at the approval stage, the court should consider it. Such a bid may in-
dicate, for example, that the trustee has not properly carred out ifs duty to endeavour to obtain the best
price for the estate. In such a case the proper course might be to refise approval and to ask the trustes to re-
commence the process. :

117 1 accept that statement as being an accurate statement of the law. I would add, however, as previously
indicated, that in determining what js the best price for the estate, the receiver or court should not limit its con-
sideration to which offer provides for the greater sale price. The amount of down payment and the provision or
lack therzof to secure payment of the balance of the purchase price over end above the down payment may be
the most important factor to be considered, and I am of the view that 5 so in the present case, It is clear that that
was the view of the only creditors who can benefit from the sale of Air Toronto.

118 1 note that in the case af bar the 922 offer in conditional form was presented ta the receiver before it ac-
cepted the OEL offer. The receiver, in good faith, although [ believe mistakenly, decided that the OEL offer was
the better offer. At that time the receiver did not have the benefit of the views of the two secured creditors in that
regard. At the time of the application for approval before Rosenberg J,, the stated preference of the two inter-

" ested creditors was made quite clear, He found as fact that knowledgeable creditors weuld not be anxious to rely
on contingencies in the present circumstances snrounding the airline industry, It is reasonable to expect that a
rveceiver would be no less knowledgeable in that regard, and it is his primary duty to profect the interests of the
creditors. In my view, it was an improvident act on the part of the receiver to have accepted the conditiondl offer
made by OEL, and Rosenberg J. erred in failing to dismiss the application of the receiver for approval of the
OEL offer. It would be most inequitable to foist upon the two creditors, who have already been seriously hurt,
more unnecessary contingencies.

119 Although in other circumstances it might be appropriate to ask the receiver to recommence the process,
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in rey opinion, it would not be appropriate to do so in this case. The only two interested creditors support the ac-
ceptance of the 922 offer, and the court should so order, ppor Hle 2

120 Although I would be prepared to dispose of the case on the grounds stated above, some comment

should be addressed 1o the question of interference by the court with the process and procedure adopted by the
TéCRIVer. .

121 T am in agreement with the view expressed by McKinlay J.A. i her reasons that the undertaking being
sold in this case was of a very special and unusual nature, As a resnlt, the procedure adopted by the receiver was
somewhat unusual, At the outset, in accordance with the terms of the receiving order, it dealt solely with Air
Canada. It then appeasrs that the receiver confemplated a sale of the assets by way of auction, and still later con-
templated the preparation and distribution of an offering memorandum inviting bids. At some point, without ad-
vice to CCFL, it abandoned that idea and reverted to exclusive negotiations with one interested party. This entire
process is not one which is customary or widely accepted as a general practice in the commercial word. It was
somewhat unique, having regard to the circumstances of this cass. In my opinion, the refusal of the coust to ap-
prove the offer accepted by the receiver would not reflect on the integrity of procedures followed by court-
appointed receivers, and is not the type of refusal which will have a tendency to undermine the future confidence
of business persons in dealing with receivers.

122 Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it, He said
it knew the terms of the Jetter of intent in February 1991, and made no comment, The Royal Bank did, however,
indicate to the receiver that it was mot satisfied with the contemplated price, nor the amount of the down pay-

" ment, It did not, however, tell the receiver to adopt a different process in endeavouring to sell the Air Toronto
asseis, It is not clear from the material filed that at the time it became aware of the letter of intent that it knew
that CCF] was interested in purchasing Air Toronte,

123 1 am further of the opinion that a prospective purchaser who has been given an opportmity to engage in
exclusive negotiations with a receiver for relatively short periods of time which are extended from time to time
by the receiver, and who then makes a conditional offer, the condition of which is for his sole benefit and must
be fulfilled to his satisfaction unless waived by him, and which he knows is to be subject to court approval, can-
not legitimately claim to have been unfairly dealt with if the court refises to approve the offer and approves a
substantially better one,

124 In conclusion, I feel that I must comment on the statement made by Galligan JA. in his reasons to the
effect that the suggestion made by connsel for 922 constitutes evidence of Jack of prejudice resulting from the
absence of an offering memorandum. ft shonld be pointed out that the court invited counsel to indicate the man-~
ner in which the problem should be resolved in the event that the court concluded that the order approving the
OEL offer should be set aside, There was no evidence before the court with respect to what additional informa-
tion may have been acquired by CCFL since March 8, 1991, and no inquiry was made in that regard, Accord-
ingly, I am of the view that no adverse inference should be drawn from the proposal made as a result of the
conrt's nvitation.

125 For the above reasons I would allow the appeal one set of costs to CCFL-922, set aside the order of
Rosenberg J., dismiss the receiver's motion with one set of costs to CCFL-522 and order that the assets of Air

Toronto be sold to numbered corporation 922246 on the terms set forth in its offer with appropriate adjustments
1o provide for the delay in its execution. Costs awarded shall be payable out of the estate of Soundair Corpora-
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tion. The costs incurred by the receiver in making the application and responding to the appeal shall be paid to
him out of the assets of the estate of Soundair Corporation on a solicitor-client basis. T would make no order as
to costs of any of the other parties or intervenors.

Appeal dismissed,
END OF DOCUMENT
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Nortel Networks Corp., Re
In the matter of the Companies’ Creditors Amrangement Act, R.8.C. 1985, ¢, C-36, as Amended {Applicants)

A.nd In the Matter of a Plan of Compromise or Arrangement of Nortel Networks Comporation, Nortel Networks
Limited, Nortel Networks Global Corporation, Nortel Networks International Corporation and Nortel Networks

Technology Corporation

Ontario Superior Court of Justice [Commereial List]
Morawetz J,
Heard: July 28, 2009
Judgment: July 28, 2009
Docket: Toronto 09-CL~7950

© Thomson Reuters Canada Limited or its Licensors. Al rights reserved.

Counsel: Mr. D. Tay, Ms J. Stam for Nortel Networks Corporation et al,

M. J.A. Carfagnini, Mr, C.G. Armsirong for Monitor, Ernst and Young Incorporated
Mr., Artlur O. Jacques for Felske, Syivain

S.R. Orzy for Notcholders

Ms S. Grundy, Mr. J. Galway for Telefonaktiebolaget LM Ericsson

Ms L. Williams, Ms K. Mahar for Flextronics

Mr. M. Zigler for Former Enployees

Mz, 1., Bames for Board of the Directors of Nortel Networks Corporation, Nortel Networks Limited
Mr, A. MacFarlans for Official Committee of Unsecured Creditors

Ms T. Lie for Superintendent of Financial Services of Ontario

Mr. B. Wadsworth for CAW Canada

Mr. 8. Bomhof for Nokia Siemens

Mr. R.B. Schwill for Nortel Networks UK Limited
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Subject: Insolvency; Estates and Trusts; Civil Practice and Procedurs

Bankruptey and ingolvency — Administration of estate — Sale of assets— Sale by tender — Miscellaneous

Telecommunjcation company entered protection under Companies' Creditors Arrangement Act — Court order
was granted approving bidding procedures for sale of certain of Code Division Multiple Access business and
Long-Tenn Evolution Access — Three qualified bids were received by bid deadline — Highest offer was selec-
ted as starting bid — Auction was held — Bid submitted by buyer was detennined to be successful bid — Com-

. bany brought motion for order approving and authorizing execution of asset sale agreement — Motion granted
— Sale process was conducted in accordance with bidding procedures and with principles set out i jurispra-
dence —- Consideration provided by buyer constituted reasonably equivalent value and fair consideration. for as-
sets.

Judges and courts - Jurisdiction — Jurisdiction of court over own process - Sealing files

Telecommunication company entered profection under Companies' Creditors Amangement Act — Company
brought motion for order approving and authorizing execution of asset sale apgreement and order sealing confid-
ential appendixes to seventh report - Motion granted — Sealing order granted — Appendixes contained sensit-
ive commercial information release of which could have been prejudicial to stakeholders,

Cases considered by Moraweiz J.:

Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 1986 CarswellOnt 235, 22 C.P.C. (2d) 131, 39
D.L.R. (4th) 526, 67 C.B.R. (N.5.) 320 (note} (Ont. H.C.) — followed

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) I, 83 D.L.R. (4th) 76, 46 O.A.C. 321, 4 OR. (3d) 1,
1991 CarswellOnt 205 (Ont. C.A.) — followed

Sierra Club of Canada v. Canada (Minister of Finanee) (2002), 287 N.R. 203, (sub nom. Atomic Energy of
Canada Lid. v. Sierra Club of Canada) 18 CP.R. (4th) 1, 44 CELR. (N.S.) 161, (sub nom. Atomic Energy
of Camada Ltd. v. Sierra Club of Canada) 21) D.LR, (4th) 193, 223 F.T.R. 137 (note), 20 C.P.C. (5th) 1, 40
Admin. L.R. (3d) 1, 2002 SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, (5ub nom. Aiomic Energy
of Canade Ltd. v. Sierra Club of Canada) 93 CRR. (2d)219, [2002] 2 8.C.R. 522 (8.C.C.) — considered
Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 CB.R. (5th) 315 {(Ort. 8.C.J.) — con- sidered
Statutes considered:
Companies’ Creditors Arrangement Act, R.8.C. 1983, ¢. C-36
Generally — referred to

MOTION by telecommunications company for approval of asset sale agreement, vesting order, approval of in-
tellectual property licence agreement, order declaring that ancillary agreements were binding and sealing order.

Morawetz J:
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1 Norte] Networks Corporation ("NNC), Nortel Networks Limited (NNL), Nortel Networks Technology
Corporation, Nortel Networks Intemational Corporation and Nortel Networks Global Corporation, (collectively
the "Applicants"), bring this motion for an Order approving and authorizing the execution of the Asset Sale
Apreement dated as of July 24, 2009, ("the Sale Agreement”), among Telefonaktiebolaget LM Eriesson (PUBL)
{the "Purchaser"), as buyer, and NNL, NNC, Nortel Networks, Inc.} ("NNI) or ("Ericsson”), and certain of their
affiliates as vendors, (collectively, the "Sellers™), in the form attached and as an Appendix to the Seventeenth
Report of Emst and Young Inc, in its capacity as Monitor in the CCAA proceedings.

2 The Applicants also request, among other things, a Vesting Order, an Order approving and authorizing the
execution and complisnce with the Intellectual Property Licence Agreement substantially in the form attached to
the confidential appendix to the Seventeenth Report and the Trademark Licence Agreements substantially in the
form antached to the appendix and an Order declaring that the Ancillary Agreements, (as defined in the Sale
Agreement), including the IP Licences, shall be binding on the Applicants that are party thereto, and shall not be
repudiated disclaimed or otherwise compromised in these proceedings, and that the intellectual property subject
to the P Licences shall not be sold, transferred, conveyed or assigned by any of the Applicants unless the buyer
or assignee of such intelleciual preperiy assumes 2ll of the obligations of NNL under the TP Licences and ex-
ecutes an assumption agreement in favour of the Purchaser in a form satisfactory to the Purchaser,

3 Finally, the Applicants seek an order sealing the Confidential Appendixes to the Seventeenth Report
pending further order of this court.

4 This joint hearing is being conducted by way of video conference, His Honor Judpe Gross is presiding
over the hearing in the U.S, Court. This joint hearing is being conducted in accordance with the provisions of the
Cross-Border Protocol, whick has previously been approved by both the U.S. Court and this court,

5 The Applicants have filled two affidavits in support of the motion, The first is that of Mr. George Riedel,
sworn July 25, 2009. Mr. Riedel is the Chief Strategy Officer of NNC and NNL. Mr. Riedel also swore an affi-
davit on June 23, 2009 in support of the motion to approve the Bidding Procedures. The second affidavit is that
of Mr. Michael Kotrly which relates to an issue involving Flextronics which was resolved prior to this hearing.

6 The Monitor has also filed its Seventeenth Report with respect to this motion. The Monitor recommends
that the requested relief be granted.

7 The Applicants' position is also enthusiastically supported by the Unsecured Creditors' Committee in the
Chapter 11 proceedings and the Noteholders.

& No party is opposed to the requested relief.

9 On June 29, 2009 this cowrt granted an Order approving the Bidding Procedures for a sale process for cer-
tain of Nortel's Code Division Muitiple Access ("CMDA™) business, and Long Term Evolution {"LTE"} Access,
The procedures were attached to the Order.

* 10 The Court aiso approved the Stalking Horse Agreement dated as of June 19, 2009 among Nokia Siemens
Networks B.V. ("Nokia Siemens") and the Sellers (also referred to as the "Nokia Agreement') and accepted
agreement for the purposes of conducting the Stalking Horse bidding process in accordance with the Bidding
Procedures, including the Bresk-Up-Fee and Expense Reimbursernent as both terms are defined in the Stalking
Horse Agreement.
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11 The order of this comt was granted immediately after Flis Honor, Judge Gross, of the United States
Bankruptcy Court for the District of Delaware, approved the Bidding Procedures in the Chapter 11 proceedings.

12 '_I'he Bidding Procedures contemplated a2 bid deadline of 4 paxa. on July 21, 2009, This gave interested
parties 22 days to conduct due diligence and submit a bid.

13 By the Bid Deadline, three bids were acknowledged es "Qualified Bids" as contemplated by the Biddiog
Pﬁrt‘)cedures. Qualified Bids were received from MPAM Wikeless Ine,, otherwise known as Matlin Patterson and
ricsson.

14 The Monitor also reporis that on July 15, 2009 one additional party submitted a non-binding letter of in-
tent and requested that it be deemed a Qualified Bidder. The Monitor forther reports that upon receiving this re-
quest, the Applicants’ provided such perty with a form of Non-Disclosure Agresment substantially in the form as
that previously executed by Nokia Siemens, This party declined to execute the Non Disclosure Agreement and
was not deemed a Qualified Bidder. The Monitor further reports that it, the UCC and the Bondholder Group
were all consulted in connection with the request of such party to be considered a Qualified Bidder.

15 'The Monitor also reporis that it is of the view that any party that wanted to bid for the business and com.
plied with the Bidding Procedures was penmitted to do so,

16 In the period up to July 21, 2009, the Monitor reports that it was kept apprised of all activity conducted
between Nortel and the potential buyers. In addition, the Monitor participated in conference calls and meetings
with the potential buyers, both with Nortel and indeperdently. The Monitor further reports that it conducted ifs
own independent review and analysis of materials sabmitted by the potential buyers,

17 On July 22, 2009, in accordance with the Bidding Procedures, copies of both the MPAM bid and the
- Ericsson bid were provided to Nokia Siemens, MPAM and Ericsson were both notified that three Qualified Bids
had been received,

18 After consultation with the Moniter and representatives of the UCC and the Bondholder Growp, the
Sellers determined that the highest offer amongst the three bids was submitted by Ericsson and accordingly on
Tuly 22, 2009, the three Qualified Bidders were informed that the Ericsson bid had been selected as the starting
bid pursuant to the Bidding Procedures. Copies of the Ericsson bid were distributed to Nokia Siemens and MPAM.

19 The Monitor reports that the auction was held in New York on Jaly 24, 2009,

20 Pursnant to the Bidding Procedures the auction went through several rounds of bidding. The Sellers fi-
nally determined that the Ericsson bid submitted in the sixth round should be declared the Successfil Bid and
that the Nokia Siemens bid submitted in the fifth round should be an Alternate Bid. The Monitor reports that
these determinations were made in accordance with consultations with the Monitor and representatives of TUCC
and the Bondholder group held during the seventh round adjourmment.

21 The Monitor reports that the terms and conditions of the Successful Bid are substantially the same as the
Nokia Agreement described in the Fourteenth Report with the significant differences being as follows:

1) The purchase price has been increased from U.S. $650 million to U.S. $1.13 billien plus the obligation of
the Purchaser to pay, perform and discharge the assumed liabilities. The Purchaser made a good faith depos-
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it of U.S. $36.5 million.

2) The Termination Date has been extended to September 30, 2009 or in the event that closing has not oc-
curred solely because regulatory approvals have not yet been. obtained, October 31, 2009 as opposed to Au-
gust 31 and September 30, respectively, for the Nokia Agresment.

3) The provisions in the Nokia Agreement with respect to the Break-Up Fee and Expense Reimbursement
have been delefed. ’

22 Further, I note that the Nokia Agreement provided for a commitment to take at least 2,500 Nortel em-
ployees worldwide, Under the Sale Agreement, the Purchaser has also committed to make employment offers to
at least 2,500 Nortel esmployees worldwide,

23 The Nokia Agreement provided for a payment of a Break-Up Fee of $19.5 million and the Expense Re-
irabursement ' fo & maximura of $3 million, upon termination of the Nokia Agreement. The Monitor reports that if
both this court and the U.S. Court approve the Successful Bid, the Applicants are of the view that the Break-Up
Fee and the Expense Reimbursement will be payable and in accordance with the order of Jume 29, 2009, the
company intends to make such a payment. The Monitor reports that it is currently contemplated that 50% of the
amount will be funded by NNL and 50% by NNL

24 The assets to be transferred by the Applicants and the U,S. Debtors pursuant to the snccessful bid are to
be transferred free and clear of all liens of any kind. The Monitor is of the understanding that no leased assets
are being conveyed as part of this transaction.

25 The Monitor also reports that at the request of the Purchaser, the proposed Approvel and Vesting Orders
specifically approves Intellectual Property Licence Agreement and Trademark Licence Agreement, collectively,
{the "YP Licences"), entered into between NNL and the Purchaser in connection with the Successful Bid,

26 The Monitor also reports that subject to court approval, closing is anticipated to oceur in September 2009.

27 The Bidding Procedures provide that the Seller may seek approval of the next highest or otherwise best
offer as the Alternate Bid, ¥f the closing of the transaction contemplated fails t0 ocenr the Sellers wonld then ke
authorized, but not directed, to proceed to ¢ffect a Sale Pursnant to the terms of the Altermate Bid without fiwther

. court approval. The Sellers, in consultation with the Monitor, the UCC and the Bondholders, determined that the
bids submitted by Nokia Siemens in the fifth round with a purchase prics of $1,032,500,000 is fhe next highest
and best offer and has been deemed to be the Alternative Bid, Accordingly, the company is seeking court ap-
proval of the alternative bid pursuant o the Bidding Proccdures.

28 ‘The Monitor reports that, as noted in ity Fourieenth Report, the CMDA division and the LTE business
are not operated through a dedicated legal entity or stand alone division. The Applicants have an interest in in-
tellectnal property of the CMDA business and the LTE business which is subject to various inter-company li-
censing agreements with other Nortel legal entities around the world, in some cases on an exclusive besis and in
other cases, on a non-exclusive basis. The Monitor is of the view that the task of allocating sale procesds stem-
ming from the Successful Bid amongst the various Nortel entities and the various furisdictions is complex Fur-
ther, ag set ouf in the Fifteenth Report, the Applicants, the U.S. Debtors, and certain of the Europe, Middle East,
Asia entities, ("EMEA") through their UX. Administrators entered into the Interim Funding and Seftlement
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Agreement, the IFSA, which was approved by this court on June 29, 2009. Parsnant to the YFSA, each of the Ap-
plicants, U.S. Debtors and EMEA Debfors agreed that the execution of definitive docwnentation with a pur-
chaser of any material Nortel assets was not conditional upon reaching an agreement regarding the allocation of
sale proceeds or binding procedures for the allocation of the sale proceeds. The Monitor reports that the parties
agreed to negotiate in good faith and attempt to reach an agreement on a protocel for resolving disputes concemn-
ing the allocation of sale proceeds but, as of the cumrent date, no agreement has been reached regarding the alloc-
ation of any sales proceeds. Accordingly, the Selling Debtors have determined that the proceeds are to be depos-
ited in an escrow account, The issue of allocation of sale proceeds will be addressed at a later date,

29 The Monitor expects that the Company will return to court prior to the closing of the fransaction to seek
approval of the escrow agreement and a protocol for resolving disputes regarding the allocation of sale proceeds.

30 In his affidavit, Mr. Riedel concludes that the sale process was conducted by Nortel with consultation
from its financial advisor, the Monitor and several of its significant stakeholders in accordance with the Bidding
Procedures and that the auction resulted in a significantly increased purchase price on terms that are the same or
better then those contained in the Stalking Horse Agreement. He is of the view that the proposed transaction, as
set out in the Sale Agreement, is the best offer available for the assets and that the Alternate Bid represents the
second best offer available for the Assets.

31 The Monitor conciudes that the company's efforts to market the CMDA Business and the LTE Business
were comprehensive and conducted in accordance with the Bidding Procedures and is further of the view that
the Section 363 fype auction process provided a mechanism fo fully determine the market value of these assets,
The Monitor is satisfied that the purchased priced constitutes fair consideration for such assets and, as a resulf,
the Monitor is of the view that the Successful Bid represents the best transaction for the sale of these assets and
the Monitor therefore recommends that the court approve the Applicants motion.

32 A number of objections have been considered by the U.8. Court and they have been either resolved or
overruled, I am satisfied that no useful purpose would be served by adding additional comment on this issue.

33 Turning now to whether it is appropriate to approve the transaction, [ refer back te my Endorsement on
the Bidding Procedures motion. At that time, I indicated that counsel to the Applicants had emphasized that
Norte! wounld.aim to satisfy the elements established by the court for approval as set out in the decision of Royal
Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1 (Ont. C.A.), which, in turn, accepts certain standards es set out
by this court in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 (Ont, FL.C.).

34 Although the Soumdair and Crown Trust tests were established for the sale of assets by a recejver, the
principles have been considered fo be appropriate for sale of assets as part of a courf supervised sales process in
a CCAA proceeding, For anthority see Tiger Brand Knitting Co., Re (2005), 9 C.B.R. (5th) 315 (Ont. S.C.1).

35 The duties of the court in reviewing a proposed sale of assets are as follows:

1) It should consider whether sufficient effort has been to obfain the best price and that the debtfor has not
acted improvidently;

2% It should consider the interests of all parties;

3) It should consider the efficacy and integrity of the process by which offers have been obtained; and
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4) It should consider whether there has been unfaimess in the working out of the process.

36 I am satisfied that the unchallenged record clearly establishes that the sale process has been conducted in
accordance with the Bidding Procedures and with the principles set out in both Soundair, and Crown Trust, All
parties are of the view that the purchase price represents fair consideration for the assets included in the Sale
Agreement. I accept these submissions. The consideration provided by Ericsson pursuant to the Sale Agreement,
in my view, constitutes reasonably equivalent valve and fair consideration for the assets.

37 In my view, it is appropriate to approve the Sale Agreement as between the Sellers and Purchaser. I am
also satisfied that it is appropriate to grant the xelief relating to the Vesting Order, the IP Licences, the Ancillary
Agreement and the Alternate Bid, alt of which are approved,

38 The Applicants also requested an order sealing the Confidential Appendixes to the Seventeenth Report
pending further order. In considering this request I referred to the decision of the Supreme Court of Canada in
Sterra Club of Canada v. Canada (Minister of Finenee), 2002 SCC 41 (8.C.C.), which addresses the issue of 2
sealing order, The Supreme Court of Canada held that such orders shonld only be granted when:

1) An order is needed to prevent serious risk fo an important interest because reasonable alternative meas-
ures will not prevent the risk;

2) The salutary effects of the order outweigh its deleterious effects, including the effects on the right to free
expression, which includes public interest in open and accessible court proceedings,

39 1 have reviewed the Confidential Appendixes to the Seventeenth Report, I am satisfied that the Ap-
pendixes contain sensitive commercial information, the release of which could be prejudicial to the stakeholders,
1 am satisfied that the request for a sealing order is appropriste and it is so granted.

40 Other than with respect to the payment and reimbursement of amounts in respect of the Bid Protections
nothing in this endorsement or the formal order is meant to modify or vary any of the Selling Debtors’ (as such
term is defined in the ISFA) riphts and obligations under the ISFA. It is further acknowledged that Nortel has
advised that the Interim Sales Protocol shail be subject to approval by the cowrt.

41 An order shall issue in the form presented, as amended, to give effect to the foregoing reasons.

Motlon gravted,
END OF DOCUMENT
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CCAA: Sales of Assets

Clause by Clause Briefing Book

An Act to establish the Wage Earner Protection Program Act, to
amend the Bankruptcy and Insolvency Act and the Companies’
Creditors Arrangement Act and to make consequential
amendments to other Acts

» Bill Clause No. 131 - CCAA Section 36

Biil Clause No, 131
Section No. 36
Topic: Sale of Assets

Proposed Wording

36, (1) A debtor company In respect of which an order has been made under this Act may not
sell or dispose of any of its assets cutside the ordinary course of Its business unless authorized to
do so by a court.

(2) A company that applies to the court for the authorization must glve notice of the application
to all secured creditors who are likely to be affected by the proposed sale or disposal of the
assets to which the application relates.

(3) In deciding whether to grant the authorization, the court must consider, among other things,

* (3) whether the process [eading to the proposed sale or
disposal of the assets to which the application relates was
reasonable In the circumstances;

» (b) whether the monitor approved the process leading to the
proposed sale or disposal of the assets; .

* (c) whether the monftor has filed with the court a report

. stating that in his or her opinion the sale or disposal of the
assets would be more beneficial to the creditors than if the
sale or disposal took place under the Bankruptcy and
Insolvency Act;

s (d) the extent to which the craditors were consulted in
respect of the proposed sale or disposal of the assets;

» (&) the effects of the proposed sale or disposal on the
creditors and other interested parties; and

» (T} whether the consideration to be recelved for the assets is
reasonable and falr, taking Into account the market value of
the assets,



(4} In addition to taking the factors referred to in subsection {3) into account, if the proposed

sale or disposal of the assets Is to a person who is related to the company, the court may grant
the authorization only If it is satisfled that

* (@) good faith efforts were made to sell or dispose of the
assets to persons who are not related to the company or
who are helther directors or officers of the company nor
individuals who control it; and

¢ (b) the conslderatlon to be received is superior to the
conslderation that would be received under all other offers
actually received in respect of the assets,

(5} In granting an authorlzation for the sale or disposal of assets, the court may order that the
assets may be sold or disposed of free and clear of any security, charge or other restriction, but
if It so orders, It shall also order that the proceeds realized from the sale or disposal of the assets
are subject to a securlty, charge or other restriction In favour of the creditors whose securlty,
charges or other restrictions are affected by the order.

(6) For the purpose of this section, a person who Is related to the debtor company includes a
persen who controls the company, a director or an officer of the company and a person who is
related to a director or an officer of the company.

Ratlonale

When a debtor company s engaged in proceedings under the CCAA, it Is granted a stay of other
proceedings. Secured creditors are unable to act upon their security and other creditors are
unable to seek redress from the courts. sFhe reform Is Intended to provide the debtor conipaiy
with greater flexIbllity in dealing with fts property while limiting the possibility of abuse.’

Subsection (1) sets out the basic prohibition against a debtor company seliing or disposing of its
assets out of the qrdinary course of buslness without court approval.

-Subsection (2) requires that secured creditors be given notice of the application to allow the
-secured creditor the opportunity to oppose the order should they determine it necessary to
-protect thelr interests.

Subsection (3) sets out the factors the court must consider before granting the erder to sell the
property. It provides legislative guidance for the court and provides direction for the debtor
company. The provisicn shodld improve consistency of judicial decisions,

Subzection (4) is Intended to prevent the possible abuse by "phoenix corporations”, Prevalent in
small business, particularly in the restaurant industiy, phoenix corporations are the result of
owners who engage in serlal bankruptcles. A person incorporates a business and proceeds to
cause It to become bankrupt. The person then purchases the assets of the business at a discount
-out of the estate and incorporates a "new" business using the assets of the previous business,
The owner continues thelr original business basically unaffected while creditors are left unpaid.

Subsection (5) provides that a court may order that the property be sold to the purchaser free
and clear of charges, llens and restrictions of any Kind. The provision will Increase the value of
the property thereby creating greater wealth for the estate while also increasing the likelihood
that property will be returned to productive use quickly. The Interests of the secured creditor is
protected by the requirement that the consideration recelved be subject to the same charges,
llens or restrictions as the original property.




Forexample; a lumber mill may be subject to a llen for municlpal taxes (n an amount in excess -
Of the: market value of the lumber iill. Because the'lien Is attached to the property, a purchaser
for value would be subject to the lien. The property could not be sold because it has a negative
value: If a court has the authority to remove the lien, the lumber mill could be sold at market
value and be put Into production by the purchaser. At the same time, the consideration received
would be subject to the original lien, The reform should increase efficiency in the Insolvency
'systém, ;

Subsection (6) expands the definition of "related person" for the purposes of the section to
address corporations.

Presant Law
None.
Senate Recommendation

The reform follows Senate recommendation #34, however, the reform does not provide that
provincial Bulk Sales legistation be overridden because of concemns regarding the constitutional
validity of such action.
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Canwest Global Commmications Corp., Re
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.8.C. 1985, C-36, AS
AMENDED AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT OF
CANWEST GLOBAL COMMUNICATIONS CORP. AND THE OTHER APPLICANTS LISTED ON SCHED-
tJ'LE it Al!
Ontario Superior Court of Justice [Commereial List]
Pepall I.

Judgment: November 12, 2009
Docket: CV-09-8241-00CL

© Thomson Renters Canada Limited or its Licensors. All rights reserved.
Counsel: Lyndon Barnes, Jeremy Dacks for Applicants
Subject: Corporate and Commercial; Insolvency; Civil Practice and Procedure

Business associations.

Bankruptcy and insolvency.

Cases considered by Pepall J.;

Millgate Financial Corp, v. BCED Holdings Ltd. (2003), 2003 CarswellOnt 5547, 47 C.B.R, (4th) 278 (Ont.
$.C.J. [Commercial ¥ist]) — considered

Pacific Mobile Corp,, Re (1985), 1985 CarswellQue 106, [1985] 1 S.CR. 290, 55 C.B.R. (M.8.) 32, 16
D.L.R. (4th} 319, 57 N.R. 63, 1985 CarswellQue 30 (8.C.C,) — consider=d

Stelco Inc., Re (2005), 204 0O.A.C. 216, 78 OR. (3d) 254, 2005 CarswellOnt 6283, 15 C.B.R. (5th) 283
{Ont. C.A.) —referred to

Statutes considered:
Bankrupicy and Insolvency Act, R.8.C. 1985, ¢. B-3

Generally — referred to
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Bulk Sales Act, R.3.0, 1990, ¢, B.14

Genperally -— referred to
' Companies' Creditors Arrengement Aet, R.S.C, 1983, c. C-36
Generally — referred to
s. 2(1) "corapany” — referred to
5. 2(1) "debtor company" — referred to
5. 36 — considered
5. 36(1) — considered
5. 36(4) — considered
. 8. 36(7) — considerad
Pension Benefits det, R.S.0. 1990, ¢. P.8

Generally — refetred to

Pepdall J.:

Relief Requested

1 The CMI Entities move for an order approving the Transition and Reorgamization Agreement by and
among Canwest Global Communications Corporation ("Canwest Global™), Canwest Limited Partnership/Canw-
est Socicte en Commandite (the "Limited Partnership”), Canwest Media Inc, ("CMI¥), Canwest Publishing
Inc./Publications Canwest Inc ("CPI"), Canwest Television Limited Parinership ("CTLP") and The National Post
Company/ La Publication National Post (the "National Post Company™) dated as of October 26, 2009, and which
includes the New Shared Services Agreement and the National Post Transition Agreement.

2 In addition they ask for a vesting order with respect to certain assets of the Wational Post Company and a
stay extension order.

3 Atthe conclusion of oral argument, I graunted the order requested with reasons to follow.

Backround Facis

(&) Parties

4 The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, and cerfain subst-
diaries were granted Companies' Creditors Arrangement Act ("CCAA" protection on Oct 6, 2009, Certain others

including the Limited Parfnership and CPI did not seek such protection, The term Canwest will be vsed to refer
to the enfire enterprise.
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5 The National Post Compatty is a general partnership with units held by CMI and National Post Holdings
Ltd. (a wholly owned subsidiary of CMI). The National Post Company catries on business publishing the Na-
tional Post newspaper and operating related on line publications,

{b) History

6 To provide some context, it is helpful to briefly review the history of Canwest. Tn general terms, the Can-

west enterprise bas two business lines: newspaper and digital media ot the one hand and television on the other.

Prior to 2005, ail of the businesses that were wholly owned by Canwest Global were operated directly or indir-

ectly by CMI using its former name, Canwest Mediaworks Inc. As one unified business, support services were

shared, This included such things as executive services, information technology, human resources and accoumts
. Ing'and finance,

7 In October, 2005, as part of a planned income frust spin-off, the Limited Partnership was formed to ac-
guire Canwest Global's newspaper publishing and dipital media entities as well as certain of the shared services
operations. The Natjonal Post Company was excluded from this acquisition due to its lack of profitability and
unsuitability for inclusion in an income trust, The Limited Partnership entered into a credit agreement with a
syndicate of lenders and the Bank of Nova Scotia as administrative agent, The facility was guaranteed by the
Limited Pariner's general pariner, Canwest {Canada) Inc. ("CCI"), and its subsidiaries, CPI and Canwest Books
Inc. (CBI") (collectively with the Limited Partnership, the "LP Entities™). The Limited Partnership and its subsi-
diaries then operated for a couple of years as an income trust. .

8 In spite of the Income trust spin off, there was still 2 need for the different entities to continwe to share ser-
vices. CMI and the Limited Partnership entered Info various agreements to govern the provision and cost alleca-
tion of certain services between them. The following features characterized these arrangements;

» the service provider, be it CMI or the Limited Partnership, would be entitled o reimbursement for all costs
and expenses incurred in the provision of services;

= shared expenses would be allocated on a commercially reasonable basis consistent with past practice; and

= neither the reimbursement of costs and expenses nor the payment of fees was intended fo result in any ma-
terial financial gain or loss to the service provider,

9 The muliitude of operations that were provided by the LP Eniities for the benefit of the National Post
Company rendered the latter dependent on both the shared services arrangements and on the operational syner-

- gies that developed between the National Post Company and the newspaper and digital operations of the LP En-
tities.

10 In 2007, following the Federal Government's annoumcement on the fiture of income fund distributions,
{he Limited Partmership effected a going-private transaction of the income trust. Since July, 2007, the Limited
Partmership has been a 100% wholly owned indirect subsidiary of Canwest Global. Although repatriated with the
rest of the Canwest enferprise in 2007, the LP Entities have separate credit facilities from CMI and confinue to
participate in the shared services arrangements. In spite of this mutvally beneficial interdependence between the
LP Entities and the CMI Entities, given the history, there are miselignments of personnel and services.

(c} Restruciuring
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i1 Both the CMI Entities and the LP Entities are pursuing independent but coordinated restructuring and re-
organization plans. The former have proceeded with their CCAA filing aud prepackaged recapitalization fransac-
tion and the latter have entered into a forbearance agreement with certain of their senfor lenders. Both the recap-
italization transaction and the forbearance agreement contemplate a disentanglement and/or a realignment of the
shared services arrangements. In addition, the term sheet relating to the CMI recapitalization transaction requires
a transfer of the assets and business of the National Post Company to the Limited Partnership.

12 The CMI Entities and the LP Entities have now entered into the Transition and Reorganization Agree-
ment which addresses a restructuring of these inter-entity arrangements, By agreement, it is sabject o court ap-
proval, The terms were negotiated amongst the CMI Entities, the LP Entities, their financial and legal advisors,
their respective chief restructuring advisors, the Ad Hoc Committee of Noteholders, certain of the Limited Part-
mership's sendor Ienders and thelr respective financial and legal advisors.

13 Schedule A to that agreement is the New Shared Services Agreement. It anticipates a cessation or reme-

gotiation of the provision of certain services and the elimination of certain redundancies. It also addresses a re-

alignment of certain employees who are misaligned and, subject to approval of the relevant regulator, a transfer

of certain misaligned pension plan participants to pension plans that are sponsored by the appropriate party. The

LP Entities, the CMI Chief Restructuring Advisor and the Monitor have consenteq to the entering inte of the
" New Shared Services Agreement.

14 Scheduls 1 to the Transition and Reorganization Agreement is the National Post Transition Agreement,

15 The National Post Company has not generated a profit since its inception in 1998 and continues to suffer
operating lasses. It is projected to suffer a net loss of $9.3 millicn in fiscal year endihg August 31, 2009 and a
net loss of £0.9 million in September, 2009, For the past seven years these losses have been fanded by CMI and
as a result, the National Post Company owes CMI approximately $139.1 million. The members of the Ad Hoc
Committee of Noteholders had agreed to the continned funding by CMI of the National Post Company's short-
term liquidity needs bot advised that they were no longer prepared to do so after October 30, 2009. Absent fimd-
ing, the National Post, a national newspaper, wonld shut down and employment would be lost for its 277 non-
nnionized employees. Three of its employees provide services to the LP Entities and ten of the LP Entities' em-
ployees provide services to the National Post Company. The National Post Company maintains a defined benefit
pension plan registered under the Ontario Pension Benefits Act. It has a solvency deficiency as of December 31,
2006 of $1.5 million and a wind up deficiency of $1.6 million.

16 The National Post Company is also a guarantor of certain of CMI's and Canwest Global's secured and
unsecured indebtedness as follows:

Trish Holdeo Secured Note- $187.3 millien

CIT Secured Facility- $10.7 million

CMI Senior Unsecured Subordinated Notes- US$393.2 million
Trish Holdeo Unsecured Note- $430.6 million

17 Under the National Post Tramsition Agreement, the asseis and business of the National Post Company
will be transferred as a going concern to a new wholly-owned subsidiary of CPI (the "Transferee"). Assefs ex-

Copr. (€) West 2008 No Claim to Orig. Govt. Waorks

http:/feanada.westlaw.com/print/printstream.aspx?sv=8plit&prf=HTMLE&fn= top&mt... 01/04/2010



rage>oriy

Page 5
2009 CarswellOnt 7169, g8

cluded from the transfer include the benefit of all insurance policies, corporate charters, minmte books and re-
Jated materials, and amounts owing to the National Post Company by any of the CMI Entities.

" 18 The Transferee will assume the following liabilities: accounts payable to the extent they have not been
due for more than 90 days; accrued expenses to the extent they have not been due for more than 90 days; de-
Terred revenue; and any amounts due to employees. The Transferee will assume all lishilities and/or obligations
{inclnding any unfunded liability) under the National Post pension plan and benefit plans and the obligations of
the National Post Company under contracts, licences and permits relating to the busiess of the National Post
Company. Liabilities that are not expressly assumed are excluded from the fransfer including the debt of approx-
imately $139.1 million owed to CMI, all liabilities of the National Post Company in respect of borrowed money
including any related party or third party debt (but not including approximately $1,148,365 owed fo the LP En-
titles) and contingent liabilities relating to existing litigation claims,

18 CPI will cause the Transferee to offer employment to all of the National Pos't Company's employees on
terms and conditions substantially similar to those pursuant to which the employees ars cuirently employed,

20 The Transferee is to pay a portion of the price or cost in cash: (1) $2 million and 50% of the National
Post Company's negative cash flow during the month of October, 2009 (to a maximum of $1 million), less (i) a
reduction equal to the amount, if any, by which the assumed liabilities estimate as defined in the National Post
Transition Apreement exceeds $6.3 million.

21 The CMI Entities were of the view that an agreement relating to the transfer of the National Post couid
only oteur if it was associated with an agreernent relating to shared services. In addition, the CMI Entities state
that the transfer of the assets and business of the National Post Company to the Transferee is necessary for the
survival of the National Post as a going concemn. Furthermore, there are synergies between the National Post
Company and the LP Entities and there is also the operational benefit of reintegrating the National Post newspa-
per with the other newspapers. It cannot operate independently of the services it receives from the Limited Part-
nership. Similarly, the LP Entities estimate that closure of the National Post would increase the LP Entities' cost
burden by approximately $14 million in the fiscal year ending Aupust 31, 2010,

22 In its Pifth Report to the Court, the Moniior reviewed alternatives to iransitioning the business of the Na-
tional Post Company to the LP Entities. RBC Dominion Securities Inc, who was engaged in December, 2008 to
assist in considering and evaluating recapitalization alternatives, received no expressions of interest from parties
seeking to acquire the National Post Company, Similerly, the Monitor has not been contacted by anyone inter-
ested in acquiring the business even though the need to transfer the business of the National Post Compeany has
been in the public domain since Qctober 6, 2009, the date of the Initial Order. The Ad Hoc Conmittee of Note-
holders will only support the short term liquidity needs until October 30, 2009 and the National Post Company is
precluded from borrowing without the Ad Hoc Committee's consent which the latter will not provide, The LP
Entities will not advance funds until the transaction closes. Accordingly, failure to fransition would likely resnlt
in the forced cessation of operations and the commencement of liquidation proceedings. The estimated net re-
covery from a liquidation range from a negative amount fo an amount not materially higher than the transfer
price before costs of liquidation. The senior secured creditors of the National Post Company, namely the CIT
Facility lenders and Jrish Holdco, support the transaction as do the members of the Ad Hos Committse of Note-
holders.

23 The Monitor has conciuded that the transaction has the following advantages over a liquidation:
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* it facilitates the reorganizaton and orderly tramsition and subsequent termination of the shared services ar-
rengements between the CMI Entities and the LP Entities;

» it preserves approximately 277 jobs in an already highly distressed newspaper publishing industry;

* it will help maintain and promote competition in the national daily newspaper market for the benefit of Ca-
nadian consumers; and

* the Transferee will assume substantially all of the National Post Company's trade payables (including
those owed to various suppliers) and varions employment costs associated with the transferred employees,

. Issmes
24 The issues to consider are whether:

(8) the transfer of the assets and business of the National Post is subject to the requirements of section 36 of
the CCAA;

(b) the Transition acd Reorganization Agreement should be approved by the Court; and

(¢) the stay should be extended to January 22, 2010,
Discussion
(4) Section 36 of the CCA4
25 Section 36 of the CC44 was added as a result of the amendments which came into force on September
18, 2005, Counsel for the CMI Entities and the Monitor outlined thelr positions on the impact of the recent
amendments to the CC4A4 on the motion before me. As no one chalienged the order requested, no oppusing argu-
ments were made.
26 Court approval is required under section 36 if:

(2) a debtor company nuder CCAA protection

(b) proposes fo sell or dispose of assets outside the ordinary course of business.
27 Court approval under this section of the Act[FN1] is only requived if those threshold reguirements are
met, If they are mef, the court is provided with a list of non-exclusive factors to consider in determining whether
to approve the sale or disposition. Additionally, certain mandatory criteria must be met for court approval of a
sale or disposition of assets to a related party. Notice is to be given to secured creditors likely to be affected by
the proposed sale or disposition, The conrt may only grant authorization if satisfied that the company can and
will make certain pension and employee related payments.
28 Specifically, section 36 states;
(%) Restriction on disposition of business assets - A deblor company in respect of which an order has been made

under this Act may not sell or otherwise dispose of assets outside the ordirary course of business unless author-
ized to do so by a court. Despite any requirement for shareholder approval, including one under federal or pro-
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vincial law, the court may antharize the sale or disposition even if shareholder approval was not obtained.

(2) Notice to creditors - A company that applies to the court for an authorization is to give notice of the applica-
tion to the secured creditors who are likely to be affected by the proposed sale or disposition.

(3)t§.‘actors to be considered - In deciding whether to grant the authorization, the court is to consider, among oth-
er things,

(=) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
(b) whether the monitor approved the process leading to the proposed sale or disposition:

(c) whether the menitor filed with the court a report stating that in their opinion the sale or disposition
would be more beneficial to the creditors than a sale or disposition under a bankruptey;

(d) the extent to which the credifors were consulted;
{e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their
market value,

(4) Additional factors — related persons - If the proposed sale or disposition is to a person who is related to the
company, the court may, after considering the factors referred to in subsection (3), grant the authorization only if
it iy satisfied that

(8) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related fo
the company; and

(b) the consideration to be received is superior to the consideration that would be received under any other
offer made in accordance with the process leading to the propesed sale or disposition.

{5) Related persons - For the prpose of subsection (4), a person who is related to the company iclndes
(a) a director or officer of the company;
(b) a person who has or has had, directly or indirectly, control in fact of the company; and
{c) a person who is related to a person described in paragraph (a) or (b).
{6) Asseis may be disposed of free and clear ~ The court may authorize a sale or disposition free and clear of
any security, charge or other restriction and, if it does, it shall also order that other assets of the company or
the proceeds of the sale or disposition be subject to 2 security, charge or ofher resfriction in favour of the
creditor whose security, charge or other restriction is to be affected by the order.
(7) Restriction — employers - The court may grant the authorization only if the court is satisfied that the

company can and will make the payments that would have been required under paragraphs 6(4)(z) and
(5)(a) if the court had sanctioned the compromise or arrangement.[FN2]
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29 While counsel for the CMI Entities states that the provisions of section 36 have been satisfied, he sub-
mits that section 36 is inapplicable to the circumstances of the transfer of the assets and business of the Netional
Post Company because the threshold requirements ave not met. As such, the approval requirements are not
triggered. The Monitor supports this position.

30 In support, counsel for the CMI Entities and for the Monitor firstly submit that section 36(1) makes it
clear that the section only applies to a debfor company. The terms “debtor company™ and "company" are defined
in section 2(1) of the CC44 and do not expressly include a partnership. The National Post Company is a general
partnership and therefore does not fall within the definition of debtor company, While I acknowledge these
facts, 1 do not accept this argument in the circumstances of this case. Relying on case law and exercising my in-
herent jurisdiction, I extended the scope of the Initial Order fo encompass the National Post Company and the
other partmerships such that they were granted a stay and other relief, In my view, it would be ineonsistent and
ariificial to now exclude the business and assets of those parmerships from the ambit of the protections con-
tained in the statute.

31 The CMI Entities' and the Monitor's second argument is that the Transition and Reorganization Agree-
ment represents an internal corporate reorganization that is not subject to the requirements of section 36. Section
36 provides for court approval where a debtor under CC44 protection proposes to sell or otherwise dispose of
assets “outside the ordinary course of business". This implies, so the argument goes, that a transaction that is i
the ordinary course of business is not captured by section 36, The Transition and Reorganization Agreement is
an internal corporate reorganization which is in the ordinary course of business and therefore section 36 is not
triggered state counsel for the CMI Entities and for the Monitor. Counsel for the Monitor goes on to submit that
the subject transaction is but one aspect of a larger iransaction. Given the commitments and agreements entered
into with the Ad Hoc Committee of Noteholders and the Bank of Nova Scotia as agent for the senior secured
lenders to the LP Entities, the fransfer cannot be freated as an independent sale divorced from its rightful con-
text. In these circumstances, it is submitted that section 36 is not engaged.

32 The CC44 is remedial legislation designed to enable insolvent companies to restructure. As mentioned
by me before in this case, the amendments do not detract from this objective. In discussing section 36, the In-
dustry Canada Briefing Book[FN3] on the amendments states that "The reform is intended to provide the debtor
company with greater flexibility in dealing with its property while limiting the possibility of abuse."[FN4]

33 The term "ordinary course of business" is not defined in the CCA4 or in the Bamkruptcy and Insolvency
Acf{FNS]. As noted by Cullity I. in Millgate Financial Corp, v. BCED Holdings Ltd,[FN6], authorities that have
considered the use of the term in various statutes have not provided an exhaustive definition. As one author ob-
served in a different context, namely the Bulk Sales Aef[FNT], courts have typically taken 2 common sense ap-
proach to the term "ordinary course of business” and have considered the normal business dealings of each par-
ticular seller[FN8). In Pacific Mobile Corp., Re[FN9], the Supreme Court of Canada stated:

It is not wise to attempt to give a comprehensive definition. of the ferm "ordinary course of business* for all
transactions. Rather, it is best to consider the ciroumstances of each case and to take into account the type of
business carried on by the debtor and creditor.

‘We approve of the following passage from Monet L.A.'s reasons discussing the phrase "ordinary course of
business"...

'It is apparent from these authorities, it seems to me, that the concept we are concerned with is an abstract
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one and that it is the function of the cowrts fo consider the circumstances of each case in order to determine
how to characterize a given transaction. This in effect reflects the constant interplay between law and fact!

34 In arguing that section 36 does not apply to an internal corporaic reorganization, the CMI Eutities rely on
the commentary of Industry Canada as being a useful indicator of legislative intent and descriptive of the abuse
the section was designed to prevent. That commentary suggests that section 36(4),which deals with dispositions
of assefs to a related party, was intended to:

-.prevent the possible abuse by "phoenix corporations". Prevalent in small business, particularly in the res-
teurant industry, phoenix corporations are the result of owners who engage in serial bankruptcies, A person
incorporates a business and proceeds to cause it to become bankmpt. The person then purchases the assets
of the buginess at a discount out of the estate and incorporates a "new” business using the assets of the pre-
viosﬂs[;usixaus The owner continues their original business basically unaffected while ereditors are left un-
prid.[FN10

35 In my view, not every intemal corporate reorgznization escapes the purview of section 36, Indeed, a
phoenix corporation to one may be an infernal corporate reorganization to another. As suggested by the decision
in Pacific Mobile Corp.JFN11],, a court should in each case examine the ciroumstances of the subject transac-
tion within the context of the business carried on by the debtor.

36 In this case, the business of the National Post Company and the CP Entities are highly integrated and in-
ferdependent. The Canwest business structure predated the insolvency of the CMI Entities and reflects in. part an
anomaly that arose as a result of an income trust stracture driven by tax considerations. The Transition and Re-
organization Agreement is an jnternal reorganization transaction that is designed to realign shared services and
agsets within the Canwest corporate family so as 1o rationalize the business structure and fo better reflect the ap-
propriate business model. Furthermore, the realignment of the shared services and transfer of the agsets and
business of the National Post Company fo the publishing side of the business are steps in the larger reorganiza-
tion of the relationship between the CMI Entities and the LP BEntities. There is no abilify to proceed with either
the Shared Services Agreement or the National Post Transition Agreement alone. The Transition and Reorganiz-
ation Apreement provides a framework for the CMI Entities and the LP Entities to properly restructure their
inter-entity arrangements for the benefit of their respective stakeholders. It would be commercially unreasenable
1o require the CMI Entities to engage in the sort of third party sales process comtemplated by section 36(4) and
offer the National Post for sale to third parties before permilting them to realign the shared services amange-
ments. In these circumstances, I am prepared to accept that section 36 js inapplicable.

(B) Transition and Reorganization Agreement

37 As mentioned, the Transition and Reorganization Agreement is by its terms subject to court approval,
The court has a broad jurisdiction fo approve mgreements that facilitate a restructwring: Steleo Jnz., Re[FN12]
Even though T have accepted that in this case section 36 is inapplicable, court approval should be sought in eir-
cumstances where the sale or disposition is to a relafed person and there is en apprehension that the sale may not
be in the ordinary course of business. At that time, the court will confirm or reject the ordinary course of busi-
ness characterization. If confirmed, at minimum, the court will determine whether the proposed transaction facil-
itates the restructuring and is fair. If rejected, the court will determine whether the proposed transaction meets
the requirements of section 36. Even if the court confirms that the proposed transaction is in the ordinary course
of business and therefore outside the ambit of section 36, the provisions of the section may be considered in as-
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sessing faimess.

38 I am satisfied that the proposed transaction does facilitate the restructuring and is fair and that the Trans-
ition and Reorganization Agreement should be approved, In this regard, amongst other things, I have considered
the provisions of section 36. I nofe the following. The CMI recapitalization transaction which prompted the
Transition and Reorganization Agreement is designed to facilitate the restuctiring of CMI into a viable and
competitive industry participant and to allow a substantial number of the businesses operated by the CMI Entit-
fes to continue as going concerns. This preserves value for stakeholders and maintains employment for as many
employees of the CMI Entities as possible, The Transition and Reorganization Agrsement was entered into after
extensive negotiation and consultation between the CMI Enfities, the LP Entities, their respective financial and
legal advisers and restructuring advisers, the Ad Hoc Commiftee and the LP senior sscured lenders and their re-
spective financial and legal advisers. As such, while not every stakeholder was included, significant interests
have been represented and in many instances, given the nammre of their interest, have served as proxies for unrep-
resented stakeholders. As noted in the materials filed by the CMI Entifies, the National Post Transition Agree-
ment provides for the fransfer of assets and certain labilities to the publishing side of the Canwest business and
the assumption of substantially all of the operating Jiabilities by the Transferee. Although there is no gnarantee
that the Transferes will ultimately be able to meet its liabilities as they come due, the liabilities are not stranded
in an entity that will have materiaily fewer assets to satisfy them,

39 There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior secured lender, Trish
Holdco., supports the Transition and Reorganization Agreement as does the Ad Hoc Committee and the senior
secured lenders of the LP Entities. The Monitor supports the Transition and Reorganization Agreement and has
concluded that it is in the best interesis of a broad range of stakeholdess of the CMI Entities, the National Post
Company, including its employees, suppliers and customers, and the LP Entities, Notice of this motion has been
given to secured creditors likely to be affected by the order.

40 In the absence of the Transition and Reorganization Apreement, it is likely that the Mational Post Com-
pany would be required to shut down resulting in the consequent loss of smployment for most or all the National
Post Company's employees. Under the National Post Transition Agreement, all of the National Post Cornpany
employees will be offered employment and as noted in the affidavit of the moving parties, the National Post
Company's obligations and liabilitics under the pension plan will be assumed, subject to necessary approvals.

41 No third perty has expressed any inferest in acguiring the National Post Company. Indeed, at no time did
RBC Dominjon Securities Inc. who was assisting in evaluating recapitalization alternatives ever receive any ex-
pression of interest from parties seeking to acquire it. Similarly, while the need to transfer the MNational Post has
been in the public domain sinee at Ieast October 6, 2009, the Monitor has not been contacied by any interested
party with respect to acquiring the business of the National Post Company. The Monitor has approved the pro-
cess leading to the sale and also has conducted a liguidation analysis that caused it to conclude that the proposed
disposition is the most beneficial outcome, There has been full consultation with creditors and as noted by the
Monitor, the Ad Hoc Committee serves as & good proxy for the unsecured creditor group as a whole, I am satis-
fied that the consideration is reasonable and fair given the evidence on estimated liquidation value and the fact
that there is no other going concern option available.

42 The remaining section 36 factor to consider is section 36(7) which provides that the court should be sat-
isfied that the company can and will make certain pension and employee related payments that would have been
required if the court had sanctioned the compromise or arrangement. In oral submissions, counsel for the CMT
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Entities confirmed that they had met the requirements of section 36. It is agreed that the pension and employee
liabilities will be assumed by the Transferee. Although present, the representative of the Superintendent of Fin-
ancial Services was unopposed to the order requested. If and when a compromise and amrangement is proposed,
the Monitor is asked to make the necessary inquiries and report to the court on the status of those payments.

Stay Extension

43 The CMI Entities are continuing to work with their various stakeholders on the preparation and filing of
a proposed plan of arrangement and additional time is required. An extension of the stay of proceedings is ne~
cessary to provide stability during that time. The cash flow forecast suggests that the CMI Entities have suffi-
cient available cash resources during the requested extension period. The Monitor supports the extension and
nobody was opposed. I aceept the statements of the CMI Enfities and the Monitor that the CMI Entities have ac-

ted, and are confinuing to act, in good faith and with due diligence. In my view it is appropriate to extend the
stay to January 22, 2010 as requested.

EN1 Cowt approval may nonetheless be required by virtue of the terms of the Initial or other court order or at
the request of a stakeholder.
FN2 The reference 1o paragraph 6(4)a should presumably be 6(6)a.
FN3 Industry Canada "Bill C-55: Clause by Clanse Analysis — Bill Clause No. 131 — CCAA Section 36",
FN4 Ibid.
FN5 R.8.C. 1985, ¢.C-36 as amended.
. FN6 (2003), 47 C.B.R., (4th) 278 (Ont. 8.C.J. [Commercial List]) at para,52,
FN7 R.5.0. 1990, ¢, B. 14, a5 amended.

FN8 D.J. Miller "Remedies under the Bulk Sales Act: (Necessary, or a Nuisance?)", Ontario Bar Association,
October, 2007,

FN9 [1985] 1 S.CR. 290 (8.C.C).

FN10 Supra, note 3.

FN'11 Supra, note 9.

FN12 (2005), 15 C.B.R. (5th) 288 (Ont. C.A.).
END OF DOCUMENT
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