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Editorial

We are pleased to present you the PricewaterhouseCoopers Financial Services VAT Alert containing the
latest European VAT news in the sector. This Alert is intended as an easy tool for you to keep track of the
ever changing VAT in the Financial Services Sector. If you have any queries or need assistance, please
contact us.

Cathy Hargreaves (cathy.e.hargreaves@uk.pwc.com)
Global Indirect Taxes Leader Financial Services

Frans Oomen (frans.ocomen@nl.pwc.com)
Partner Indirect Taxes - Financial Services

ECJ extends scope of investment management exemption
ECJ, JP Morgan Fleming Claverhouse Investment Trust plc & the AITC, 28 June 2007, C-363/05

The ECJ has delivered a robust judgment in the JP Morgan case, which concerns the scope of the VAT
exemption for the “management of special investment funds”. The ECJ has clearly indicated that VAT
exemption extends to the management of all investment funds that compete with UCITS funds, not just
Investment Trust Companies (ITCs).

Background The UK VAT legislation currently limits the
The case arose from a challenge made by JP exemption to the management of specified
Morgan Fleming Claverhouse Investment Trust funds, namely Authorised Unit Trusts (AUTS),
(JP Morgan) to the VAT on fees charged to it by Open-Ended Investment Companies (OEICs)
third party asset managers. and Trust-based Schemes.

JP Morgan argued that the services fell within Ruling ECJ

the fund management exemption in article The ECJ has gone further than the Advocate-
13B(d)(6) of the EC Sixth VAT Directive (now General in restricting the discretion of Member
Article 135(1)(g) of the EC VAT Directive). States to limit the scope of the fund

management exemption.
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The ECJ makes clear that the purpose of the
exemption is to promote investment in collective
funds as an alternative to direct stock market
investment. Any investment fund that is in
competition with UCITS funds (which appear to
the ECJ to be VAT exempt by definition) should
therefore also qualify for VAT exemption.

The ECJ has rejected any argument that the
VAT exemption should be influenced by the
legal characteristics of the fund, whether that
fund is open or closed-ended or a trust-based
scheme.

Furthermore, while the ECJ notes that it is not
deciding whether the VAT exemption should
apply to funds other than ITCs in this case, it
makes it clear that what determines
classification as a ‘special investment fund’ is
the definition of that term in the context of the
objectives of the EC Sixth VAT Directive and not
distinctions of national law.

Key implications

This decision has clearly opened the door for
the exemption to apply to other types of
investment vehicle, which may not currently
benefit from the exemption for “special
investment funds”. Provided these investment
vehicles involve an investment in collective
funds and are in competition with UCITS funds,
according to the ECJ they should qualify for
VAT exemption.

In particular, the decision may apply to the
management of pension funds. Pension fund
management is already VAT exempt in many
member states and pension funds are included
within the draft revised exemptions recently
issued by the European Commission for
consultation.

As the ECJ decided in Abbey National (Case C-
169/04) that “management” includes outsourced
fund administration that is specific and
essential, the implications for fund managers
are equally applicable to fund administrators.

What should you do now?

All taxpayers potentially affected by the
decision, including investment funds, fund
managers, and (following Abbey National) fund
administrators, should act immediately in
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making claims to their respective tax authorities,
if they have not done so already.

Those who have filed protective claims should
revisit them. All claimants (including funds)
should consider the effects of the corresponding
input tax adjustments which may be required as
a result of claiming the exemption.

Asset managers should review their potential
liabilities under all existing investment
management agreements and service contracts
for all types of investment funds, particularly
segregated pension fund mandates, and
consider making (or asking their suppliers to
make) protective claims for repayment of VAT
incorrectly paid to the respective tax authority.

A video is available in which Jamie Randell,
PwC London financial services tax partner,
explores the ruling and its implications. The

video may be accessed via this LINK (http:/http-
r0.vitalstreamcdn.com/pricewateruk_vitalstream_com/jpm_r
uling_june_07/jpm_ruling_june_07.html).

We recommend that all clients who may be
affected in any way by this decision should get
in touch with their local PwC FS VAT contact for
specialist advice as soon as possible.

For further information, please call your usual
PwC contact or any of the people listed below.

For more information, please do not hesitate to
contact your usual PwC Indirect Taxes specialist or
any of the people listed below.
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Contact

For more information, please do not hesitate to contact your local PricewaterhouseCoopers Indirect Tax expert or one of

the experts mentioned below:

Austria

Christine Sonnleitner

tel: +43 1 50188 36 05
christine.sonnleitner@at.pwc.com

Belgium

Ine Lejeune

tel: +32 9 268 8300
ine.lejeune@pwec.be

Bulgaria

Tania Pavlova

tel : +359 2 91 003
tania.pavlova@bg.pwc.com

Cyprus

Chrysilios Pelekanos

tel: +357 22 555280
chrysilios.pelekanos@cy.pwc.com

Greece

Mary Psylla

tel: +30 210 687 4444
mary.psylla@gr.pwc.com

Hungary

Tamas Locsei

tel: +36 14 619 358
tamas.locsei@hu.pwc.com

Ireland

John Fay

tel: +35317048701
john.fay@ie.pwc.com

Italy

Nancy Saturnino

tel: +39 02 9160 56 02
nancy.saturnino@it.pwc.com

Portugal

Mario Braz

tel: +351 21 7914 4053
mario.braz@pt.pwc.com

Romania

Diana Coroaba

tel: +40 212 028 693
diana.coroaba@ro.pwc.com

Slovakia

Eva Fricova

tel: +421 2 59 350 613
eva.fricova@sk.pwc.com

Slovenia

Crtomir Borec

tel: +38 614 750 152
crtomir.borec@si.pwc.com

Czech Republic

Vaclav Patek

tel: +420 251 152 569
vaclav.patek@cz.pwc.com

Denmark
Jan Huusmann Christensen
tel: +45 39 459 452

jan.huusmann.christensen@dk.pwc.com

Estonia

Tanja Kriisa

tel: +372 6 141 970
tanja.kriisa@ee.pwc.com

Finland

Juha Laitinen

tel: +35 89 228 01409
juha.laitinen@fi.pwc.com

France

Stéphane Henrion

tel: +33 1 56574139
stephane.henrion@fr.pwc.com

Lithuania

Kristina Bartuseviciene

tel: +370 5 2392 365
kristina.bartuseviciene@It.pwc.com

Luxembourg

Michel Lambion

tel: +352 494 848 3126
michel.lambion@Iu.pwc.com

Malta

David A. Ferry

tel:’+356 256 46712
david.ferry@mt.pwc.com

The Netherlands

Frans Oomen

tel: +31 20 568 47 81
frans.oomen@nl.pwc.com

Norway

Yngvar Engelstad Solheim

tel: +47 95260657
ynvar.engelstad.solheim@nl.pwc.com

Spain

Miguel Blasco

tel: +34 9 1568 4798
miguel.blasco@es.landwellglobal.com

Sweden

Lars Henckel

tel: +46 85 553 3326
lars.henckel@se.pwc.com

Switzerland

Tobias Meier Kern

tel: +41 58 792 43 69
tobias.meier@ch.pwc.com

United Kingdom

Cathy Hargreaves

tel: +44 207 212 5575
cathy.e.hargreaves@uk.pwc.com

Germany

Sylvia Neubert

tel: +49 69 958 56235
sylvia.neubert@de.pwc.com

Poland

Marcin Chomiuk

tel: +48 225 234 760
marcin.chomiuk@pl.pwc.com
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Disclaimer. Clients receiving this Alert should take no action without first contacting their usual PricewaterhouseCoopers Indirect

Tax Advisor.

PricewaterhouseCoopers (www.pwc.com) provides industry-focused assurance, tax and advisory services to build public trust
and enhance value for its clients and their stakeholders. More than 130,000 people in 148 countries work collaboratively using
Connected Thinking to develop fresh perspectives and practical advice. “PricewaterhouseCoopers” refers to the network of
member firms of PricewaterhouseCoopers International Limited, each of which is a separate and independent legal entity.

*connectedthinking is a trademark of PricewaterhouseCoopers LLP.




