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Editorial
We are pleased to present you with the PricewaterhouseCoopers Financial Services VAT Alert 
containing the latest European VAT news in the sector. This Alert is intended as an easy tool for you to 
keep track of the ever changing VAT in the Financial Services Sector. If you have any queries or need 
assistance, please contact us. 

Cathy Hargreaves (cathy.e.hargreaves@uk.pwc.com)
Global VAT Leader Financial Services 

Frans Oomen (frans.oomen@nl.pwc.com)
Partner VAT - Financial Services

Index

Austria
1. Portfolio management services & fund 

administration services; draft of the amended 
VAT Act

Belgium
2. VAT revision also applicable to services similar 

to investment goods

France
3. Direction de la Législation Fiscale defines 

‘placing of shares’

Germany
4. Entrepreneurship and input VAT deduction of 

holding companies

The Netherlands
5. Dutch Supreme Court refers question to the 

ECJ regarding the scope of the insurance 
exemption

Poland
6. Granting of loans – wrong interpretation of 

Polish tax authorities worth millions

Sweden
7. Swedish implementation of Abbey National
8. Ruling from the Supreme Administrative Court -

bundled services

United Kingdom
9. HMRC suffer significant defeat on VAT 

recovery methods for hire purchase (“HP”) and 
asset finance businesses



Edition 2007/2

Page 2 of 6

Indirect Tax

Financial Services VAT Alert



global network
local expertise

individual service

AUSTRIA
1. Portfolio management services & fund 

administration services; draft of the 
amended VAT Act

In Alerts 2006/13 and 2006/10, we informed you 
of the proposed changes to portfolio 
management services in the Austrian VAT 
guidelines. The Austrian legislator has issued a 
draft of the amended VAT legislation.

Place of supply

The draft legislation follows the ruling of the 
European Court of Justice (further: ECJ) in
"BBL" (C-8/03), so that certain services with 
regard to the management of special 
investment funds as defined by the Member 
States are treated as supplied where the 
recipient (qualifying as a taxable person) is 
established. 

However, according to the wording of the draft 
legislation this rule does not apply to the 
management of special investment funds 
established outside the EU. This means that 
such services would be taxed in Austria. 

VAT exemption

The Austrian legislator extended the scope of 
the VAT exemption for fund management 
services according to the ruling of the ECJ in 
"Abbey National plc / Inscape Investment Fund" 
(C-169/04). 

However, similar to the place of supply rules, 
the Austrian legislator does not seem to apply 
the broad exemption for the management of 
special investment funds if they are established 
outside the EU. 

Moreover, pension funds or special purpose 
vehicles e.g. for securitization are not 
mentioned in either the draft legislation or the 
VAT guidelines. 

For more information please be referred to VAT Alert 
2006/13 and for questions relating this subject please 
do not hesitate to contact:

Christine Sonnleitner (+43 1 501 88 - 3605)
Christoph Wagner (+43 1 501 88 - 3641)

BELGIUM
2. VAT revision also applicable to 

services similar to investment goods

The Recast of the EC Sixth VAT Directive 
(Directive 2006/112/EC; further EC VAT 
Directive) allows for the possibility that services 
which have characteristics similar to those 
normally attributed to investment goods can 
also be subject to a VAT revision where there is 
a change in the taxable use of the services. 

In Belgium, the Program law of 27 December 
2006 did levy this option by amending 
article 48, §2 of the Belgian VAT Code with 
effect as from 7 January 2007.

As a consequence, services which have 
characteristics similar to those normally 
attributed to investment goods (e.g. clientele, 
patents and licences) are now also subject to
the revision period of 5 years applicable for 
investment goods (except for buildings and 
rights in rem for which a revision period of 15 
years applies). 

For more information regarding this issue, please do 
not hesitate to contact:

Ine Lejeune +32 92 68 8300
Inge Stuyver +32 32 59 3181
Manuel Van der Veken +32 27 10 4404
Bart Caluwé +32 32 59 3195

FRANCE
3. Direction de la Législation Fiscale

defines ‘placing of shares’

Since 1 January 2005, the placing of shares has
been exempt from VAT (without the possibility 
to opt to pay the tax). However, the concept of 
placing was not clearly defined up until now. 

Following a joint initiative by the trade 
associations (“AFEI” and “FBF”) at the end of 
2006, a written reply has just been obtained 
from the French tax legislation department 
(Direction de la Législation Fiscale (“DLF”)) on 
this question. 
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The DLF confirms that “placing” can be defined 
as the active search for subscribers and refers 
to three of the transactions cited by the trade 
associations as an objective illustration.

It adds that a distinction should be made 
between “placing” and the “reception and 
transmission of orders on behalf of third 
parties”, which is subject to VAT if the option 
has been exercised.

The DLF specifies that the business of 
underwriting should be treated as a buyer-seller 
activity and not as “placing”. 

It is recommended to review the terms of any 
relevant agreements entered into to assess the 
VAT treatment of each transaction, depending 
on the circumstances. 

For more information, please do not hesitate to 
contact:

Nathalie Martin (+33 1 56 57 86 29)
Stéphane Henrion (+33 1 56 57 41 39)

GERMANY
4. Entrepreneurship and input VAT 

deduction of holding companies

The German Federal Ministry of Finance issued 
a decree setting out the circumstances under 
which it is prepared to recognize a holding 
company as an active business operation with 
the entitlement to deduct input VAT.

Where a holding company carries out taxable 
activities in addition to the management of its 
investments, the holding company will be 
divided into two sectors from a VAT perspective: 
a business sphere for VAT purposes and a non-
business sphere. The holding company will only 
be entitled to deduct the input VAT incurred for 
activities related to its business sphere.

In addition, holding companies qualify as
entrepreneurs where investments are held 
under the following conditions:

 the investments are purchased and sold in 
the context of a securities trading activity;

 the investments are held in connection with 
an actual or intended business objective; 

 the investments are held for the purposes 
of the management of subsidiary 
companies (for example, by providing 
administrative, financial or technical 
services - note, these services must be
supplied for a consideration).

Please note that the authorities set out further 
requirements. There are also implications for 
fiscal unities which include a holding company.

The circular letter applies to all open cases. 
However, until 30 June 2007 holding companies 
mediating the financial integration to the parent 
company will be accepted to be part of the fiscal 
unity, even if the above mentioned conditions 
for the holding company are not met.

For more information, please do not hesitate to 
contact:

Sylvia Neubert (+49 69 9585 6235)
Elmar Jaster (+49 221 2084 203)
Burkhard von Loeffelholz (+49 221 2084-357)

THE NETHERLANDS
5. Dutch Supreme Court refers question 

to the ECJ regarding the scope of the 
insurance exemption
Dutch Supreme Court, 9 February 2007, no. 40.533
Court of ‘s-Hertogenbosch, 29 July 2002, no. 
00/02308

On 9 February 2007 the Dutch Supreme Court 
referred a preliminary question to the European 
Court of Justice (ECJ) with respect to the 
interpretation of the VAT exemption in Article 
13(B)(a) of the EC Sixth VAT Directive (Article 
135(1)(a) of the EC VAT Directive) for insurance 
and reinsurance transactions, including related 
services performed by insurance brokers and 
insurance agents. 

A Dutch registered insurance broker/agent, X, 
provided insurance brokerage services between 
(potential) policyholders and insurance 
companies for which E, another Dutch 
company, is appointed intermediary. 

E is authorised to arrange insurance policies for 
and on behalf of these insurance companies. X 
provided intermediary services to E with regard 
to these insurance transactions.
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The consideration for X’s activities consisted of 
80% of the commission receivable by E for the 
concluded insurances. 

The Dutch tax authorities adhere to a strict 
interpretation of the VAT exemption in Article 
135(1)(a) of the EC VAT Directive. The Dutch 
Higher Court took the view that X did not qualify 
as an “insurance broker” or “insurance agent” 
for the services provided in the name of E. 
Therefore, the Court qualified X’s activities as 
VAT taxable.

The Dutch Supreme Court has asked for a 
preliminary ruling because it wants to know 
whether the VAT exemption of article 135(1)(a) 
of the EC VAT Directive also applies to 
subagents like X, when X provides services that 
are specific to and essential for insurance 
brokers/agents.

For more information, please do not hesitate to 
contact:

Edwin van Kasteren (+31 20 568 5861)
Steve Kiberd (+31 20 568 4734)

POLAND
6. Granting of loans – wrong 

interpretation of Polish tax authorities 
worth millions

The Polish tax authorities generally take the 
position that non-financial companies which 
grant loans from their own financial means do
not act as VAT taxpayers. 

As a consequence, such loans are not within 
the scope of Polish VAT, but instead should be 
subject to another tax called civil law activities 
tax (“CLAT”). In our opinion there is no legal 
basis to adopt this approach. 

Under Polish tax law regulations the provision of 
a loan is generally subject to CLAT at 2%. 
However, this tax is designed for non-business 
activities and should not be levied on business 
transactions. Our opinion is also supported by 
practices in other European countries.

As a consequence, taxpayers who have paid 
CLAT may claim a refund from the Polish tax 
offices.

We have been successful in recovering CLAT 
for companies that have already paid it on 
granting of loans.

For more information, please do not hesitate to 
contact:

Marcin Chomiuk (+48 502 184 760)

SWEDEN
7. Swedish implementation of Abbey 

National

The Swedish Tax Agency has in a guideline 
adopted the view presented in the ECJ decision 
“Abbey National” (C-169/04). The scope of the 
exemption has therefore been somewhat 
extended. We are in the near future awaiting 
rulings from tax courts as regards the scope of 
the exemption.

For more information, please do not hesitate to 
contact:

Henrik K Gustafsson (+48 502 184 760)

8. Ruling from the Supreme 
Administrative Court - bundled 
services

In a recent ruling by The Swedish Supreme 
Administrative Court the supply of bundled 
services by a Swedish company to a company 
established outside Sweden was regarded as 
subject to Swedish VAT at 25 %. 

The court concluded that the supply of the 
various services (raising of invoices, sending of 
invoices, follow-up of payment etc) constituted 
one composite supply.

If the services had been supplied separately the 
reverse charge mechanism would have applied, 
i.e. no Swedish VAT would have been due. 

The position taken by the court will have an 
effect when Swedish companies buy this type of 
bundled services from abroad, i.e. the service 
might be deemed as supplied outside Sweden. 
This could of course have a positive effect for 
VAT exempt businesses.

For more information, please do not hesitate to 
contact:

Henrik K Gustafsson (+48 502 184 760)
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UNITED KINGDOM
9. HMRC suffer significant defeat on VAT 

recovery methods for hire purchase 
(“HP”) and asset finance businesses
Royal Bank of Scotland Group plc v Commissioners 
of HM Revenue & Customs

The VAT Tribunal has delivered its decision in 
the RBS case, which concerned whether the 
partial exemption (ie, pro rata) method used by 
an RBS subsidiary secured a fair and 
reasonable recovery of residual input tax.

This important decision directly contradicts 
HMRC’s current, and widely criticised, policy of 
refusing to allow HP and asset finance 
businesses to recover any of their residual input 
tax relating to hire purchase transactions.

In a decision which is highly critical of HMRC’s 
policy of zero recovery, the Tribunal held that 
the RBS pro rata method was fair and 
reasonable. The decision was based on a 
careful analysis of the various processes 
involved in effecting an HP deal.

As for HMRC’s assertion that the recovery rate 
should be zero, the Tribunal suggested that no 
“sensible and realistic person” would seek to 
support it.

While the Tribunal accepted that it did not have 
jurisdiction to substitute its own special method, 
it implied that that a values-based method 
(producing higher recovery rates) may also be 
fair and reasonable.

HMRC’s policy is now in considerable doubt and 
looks unlikely to be sustainable going forward.

For more information, please do not hesitate to 
contact:

Martin D. Kelly (+48 502 184 760)
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Contact

For more information, please do not hesitate to contact your local PricewaterhouseCoopers Indirect Tax expert or one of 
the experts mentioned below:

Austria
Christine Sonnleitner
tel: +43 1 50188-3630
christine.sonnleitner@at.pwc.com

Greece
Mary Psylla
tel: +30 210 687 4444
mary.psylla@gr.pwc.com

Portugal
Mario Braz
tel: +351 21 7914 4053
mario.braz@pt.pwc.com

Belgium
Ine Lejeune
tel: +32 9 268 8300
ine.lejeune@be.pwc.com

Hungary
Tamas Locsei
tel: +36 14 619 358
tamas.locsei@hu.pwc.com

Romania
Diana Coroaba
tel: +40 212 028 693
diana.coroaba@ro.pwc.com

Bulgaria
Malina Marinova
tel : +359 2 935 5132
malina.marinova@bg.pwc.com

Ireland
John Fay
tel: +35317048701
john.fay@ie.pwc.com

Slovakia
Eva Fricova
tel: +421 2 59 350 613
eva.fricova@sk.pwc.com

Cyprus
Chrysilios Pelekanos
tel: +357 22 555280
chrysilios.pelekanos@cy.pwc.com

Italy
Nancy Saturnino
tel: +39 02 9160 56 02
nancy.saturnino@it.pwc.com

Slovenia
Crtomir Borec
tel: +38 614 750 152
crtomir.borec@si.pwc.com

Czech Republic
Vaclav Patek
tel: +420 251 152 569
vaclav.patek@cz.pwc.com

Lithuania
Kristina Bartuseviciene
tel: +370 5 2392 365
kristina.bartuseviciene@lt.pwc.com

Spain
Miguel Blasco
tel: +34 9 1568 4798
miguel.blasco@es.landwellglobal.com

Denmark
Jan Huusmann Christensen 
tel: +45 39 459 452
jan.huusmann.christensen@dk.pwc.com

Luxembourg 
Michel Lambion
tel: +352 494 848 3126
michel.lambion@lu.pwc.com

Sweden
Lars Henckel
tel: +46 85 553 3326
lars.henckel@se.pwc.com

Estonia
Ain Veide
tel: +372 6 141 978
ain.veide@ee.pwc.com

Malta
David A. Ferry 
tel:’+356 256 46712
david.ferry@mt.pwc.com

Switzerland
Tobias Meier Kern
tel: +41 58 792 43 69
tobias.meier@ch.pwc.com

Finland
Juha Laitinen
tel: +35 89 228 01409
juha.laitinen@fi.pwc.com

The Netherlands
Frans Oomen
tel: +31 20 568 47 81
frans.oomen@nl.pwc.com

United Kingdom
Cathy Hargreaves 
tel: +44 207 212 5575
cathy.e.hargreaves@uk.pwc.com

France
Stéphane Henrion
tel: +33 1 56574139
stephane.henrion@fr.pwc.com

Norway
Yngvar Engelstad Solheim
tel: +47 95260657
ynvar.engelstad.solheim@nl.pwc.com

Germany
Sylvia Neubert
tel: +49 69 958 56235
sylvia.neubert@de.pwc.com

Poland
Marcin Chomiuk
tel: +48 225 234 760
marcin.chomiuk@pl.pwc.com


