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VAT Developments
in
Financial Services

Belgium: Administrative Decision Confirms Belgian View on VAT
Treatment of Factoring

In reference to the answer of the Minister of Finance to a parliamentary
question (see FS VAT Alert 2005/6), a recent administrative decision
confirms the position of the VAT authorities with respect to the VAT treatment
of factoring.

The factoring fee will be subject to VAT (with credit), whereas the revenue
(interest) received for the advanced payments will remain VAT exempt
(without credit). These advances must be considered an aim in itself and
therefore not ancillary to the (taxed) factoring service (Decision n° E.T.
106.246, 1 April 2005).

For further information please do not hesitate to contact Jan Servaes (+32 2 710 73
63), Manuel Van der Veken (+32 2 710 44 04) or Frangois Mennig (+32 2 710 43 64).

Germany: Case Law - VAT Treatment Trailer of Fees Paid in Addition to
a Success Fee for the Distribution of Shares in Funds

The Lower Fiscal Court of Diisseldorf decided that trailer fees being paid in
addition to a one-time sales commission to intermediaries for the distribution
of shares in funds should qualify as part of the remuneration for VAT exempt
intermediary services regarding the shares in funds (Lower Fiscal Court of
Dusseldorf, recently published decision dated 16 February 2005, 5-K-
2030/03).

This Fiscal Court was reacting to a decree issued by the Regional Finance
Office in Frankfurt on 8 April 2003 stating that trailer fees which are paid to
intermediaries depending on the period of time an investor holds the shares
in funds and the value of these shares are the remuneration for a separate
service subject to VAT. According to the decree the content of such a service
is to keep and to strengthen the relationship with the client so that he will
keep the shares in funds.
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Appeal to the Federal Fiscal Court was granted by the Lower Fiscal Court
and will probably be lodged by the tax office involved in the case. Until a pos-
sible decision by the Federal Fiscal Court, taxpayers should make sure that
VAT assessments on trailer fees do not become final (e.g. by filing objections

against such assessments).
For further information please do not hesitate to contact Sylvia Neubert (+49 699 585
62 35)
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Finland: Case Law — Investment Management Out of Scope?

The Administrative Supreme Court gave a decision on 1 February 2005

(T 214), concerning investment management. The Administrative Supreme
Court stated that investments to limited partnerships and the realization of the
investments are out of scope of VAT. The company outsourced the
investment activity to an investment management company. The investment
company acted in the clients name and account independently by deciding
on the investments and attending to the advisory board work on behalf of the
client.

The Supreme Court stated that the investment management company was a
substitute for the investor and therefore also its” activity was out of scope of
VAT. The decision has raised debate and argumentation. Therefore an
advance ruling would be needed before the decision could be applied.

For further information please do not hesitate to contact Juha Laitinen (+358 9 2280
1409) or Marja Hokkanen (+358 9 2280 1722)

Malta: Widening of scope for 13th Directive refunds

With effect from 26 April 2005 an application for a refund of Maltese VAT by
taxable persons who are not registered for Maltese VAT purposes and who
are established outside the European Union no longer requires the condition
of reciprocity. Up to that date, such VAT refund claims were only entertained
if the country in which the said taxable person was established afforded
similar refunds to taxable persons established in Malta.

For further information please do not hesitate to contact David A. Ferry (+356 2 564
6712)

Netherlands: ECJ Goed Wonen-case - Legitimate expectations and legal
certainty does not preclude mechanism of retroactive legal effect

On 26 April 2005, the European Court of Justice (ECJ) ruled that the principle
of the protection of legitimate expectations and legal certainty does not
preclude the mechanism of retroactive legal effect of an amendment of
national legislation. Retroactive legal effect is exceptionally justified when the
reason for it is in the general interest and the legitimate expectations of
taxable persons are duly respected.

In this respect a reason of general interest is prevention of the risk that
contrived arrangements would be put into operation on a large scale during
the legislative process of the amendment, which is specially designed to
combat such arrangements. The ECJ stated that it is for the national court,
which best knows the circumstances of the case, to assess whether the risk
was significant enough to justify the retroactive effect of the law.

For the legitimate expectations it is relevant that economic operators carrying
out such arrangements were warned of the impending adoption of that law
and of the retroactive effect of it in a way that enabled them to understand the
consequences of the legislative amendment planned for the transactions they
carry out. Whether the legitimate expectations have been respected must be
assessed in the light of law-making tradition in each Member State.

For further information please do not hesitate to contact Frans Oomen (+31 20 568
4781) or Hans Vervioed (+21 40 224 4771)

Netherlands: ECJ Levob-case - Software: Supply of Goods or Service?

On 12 May 2005, the Advocate General Kokott gave her opinion regarding
the Levob-case. In short, it concerns the VAT treatment of a software supply
by a US company (“FDP”) to the insurance company Levob in the
Netherlands. Levob purchased the standard software (on a data carrier) in
the US and imported it into the Netherlands.
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Subsequently, FDP adjusted the software for the Dutch market, installed it on
Levob’s system and gave some training to Levob-personnel (See also FS
VAT Alert 2005/5).

Summarized the main questions raised before the ECJ were whether the
contract between Levob and FDP should be regarded as one composite sup-
ply and if so whether it is a service.

The supply of standard software (on a data carrier)

Regarding the supply of the standard software AG Kokott distinguishes two
transactions: the supply of the data carrier and the supply of the license
agreement. According to her it is beyond doubt that with the supply of the
data carrier there is a transfer of title and, for that matter, there is a supply of
goods. The supply of the license agreement does not constitute a supply of
goods. However, according to the AG it is arguable whether the supply of the
license agreement can be regarded as a single supply. Tentatively the AG
concludes that the supply of the standard software on a data carrier qualifies
as a supply of goods.

The supply of tailor-made software

Parties agreed that the supply of the tailor-made software qualifies as a
supply of services. AG Kokott in principle agrees on this. However, according
to her there are situations possible where the supply of tailor-made software
qualifies as a supply of goods. For example, this is the case if the software
would be tailor-made at the premises of the supplier and subsequently
supplied to the recipient on a data catrrier.

One composite supply

Referring to the ECJ-case CPP, AG Kokott decides that — since there is not
one element in the Levob-case to be regarded as ancillary to the other
(principal) element — decisive is whether the elements are so closely bound
that, from an average recipients point of view, the separate elements on their
own lack the required practical purpose. Even though the standard software
was supplied on a data carrier and the different elements were invoiced
separately, AG Kokott is of the opinion that the supply of the standard
software and subsequent adjustments (plus installation and training) are so
closely bound that they constitute one composite supply.

A supply of goods or services?

AG Kokott decided that the supply of the standard software, the adjustments,
installation and training as a whole, can be qualified as one composite supply
of services — as mentioned under article 6(1) Sixth Directive — if, when taking
all the circumstances into account, the service aspect predominates. The
service aspect predominates for example when:

0 The adjustment of the standard software is decisive for the use of it by
the recipient;

0 The adjustment and installation are so valuable that these cannot be
regarded as ancillary services; and

0 The service aspect represents the largest part of the value of the
supply.

Finally, AG Kokott decides that the place of supply of this one composite ser-
vice is, according to article 9(2)(e) Sixth Directive, the country where the re-
cipient is established.

For further information please do not hesitate to contact Frans Oomen (+31 20 568
4781), Milo Hartendorf (+31 20 568 5883) or Roald Mierop (+31 20 568 5307)
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Netherlands: Case Law - Conditions VAT Grouping Eased

On 22 April 2005, the Dutch Supreme Court ruled in a case which has a huge
impact on the date of commencement of a VAT group. The Supreme Court
ruled that for VAT purposes, a VAT Group exists by law when the conditions
are met. An approval of the tax authorities is not required for commencing a
VAT group.

Since 1 January 1989 the Dutch VAT Act (Wet OB 1968) requires that the
following conditions have to be met in order to form a VAT Group:

0 parties have to be connected organisationally, financially and
economically in such a way that they form a unity / group; and

0 an approval / written decision of the tax authorities is required, stating
that the parties can be seen as a single taxable person for VAT pur-
poses.

The VAT group commences as of the first day of the month following the
month in which the approval was issued by the tax authorities. The request
for an approval for a VAT group was not honoured with retrospective effect.
In some cases however the tax authorities would allow parties, who already
met the conditions before the approval, to act as if the VAT group already
existed before the official starting point of the VAT group.

As of mid 2004, the Ministry of Finance decided that this way of working,
although practical, was not in-line with the means and wording of the VAT Act
and would no longer allow the practical approach of the tax authorities.
Following the recent ruling of the Dutch Supreme Court, it would appear that
the recent view taken by the Ministry of Finance is incorrect.

In the case at hand, the taxpayer asked the tax authorities to approve a VAT
Group application with effect from 1 September 1999. The request was
submitted on 7 January 2000. The tax authorities granted the request by an
approval dated 22 February 2000 stating that the commencing date of the
VAT group would be 1 March 2000 and not 1 September 1999 as requested.

The Dutch Supreme Court ruled that the tax authorities’ point in this case was
not correct. The commencement date of the VAT group should neither
depend on the intentions of the parties nor on the intentions of the tax
authorities. The timing of submitting the request for a VAT group by the
parties and the date of the approval by the tax authorities do not matter
according to the Dutch Supreme Court. That approval is merely meant for
purposes of legal certainty for the parties involved and the legal liability of the
parts of the VAT Group for VAT debts of the VAT group.

The Supreme Court states that the starting point of a VAT group is the
moment the parties are economically, financially and organisationally
connected, in such a way that they are united enough to operate as a group.

Practical implications

With this ruling of the Supreme Court the conditions - from a taxpayer’s point
of view - to form a VAT group are eased. This gives taxpayers a new series
of unexpected opportunities for both VAT planning and mitigating VAT risks
in the past and in the future.

For further information please do not hesitate to contact Hans Vervioed (+31 40 224
4771) or Paul Hulshof (+38 427 2729)
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United Kingdom: Business Brief concerning Andersen

On 18 May 2005, the Tax Authorities released their much anticipated Busi-
ness Brief in respect of Andersen. The Authorities have suggested that cer-
tain insurance administration and claims handling services will only fall within
the exemption where the provider had also previously introduced the policy-
holder to the insurer. The exemption may still apply to services of sub-agents
provided that there is a direct contractual link between the principal agent and
the agent providing the introductory service.

The Tax Authorities plan to consult the insurance industry before making any
amendments to the existing legislation. The consultation paper is due to be
issued in July 2005. The consultation will last for 12 weeks.

For further information please do not hesitate to contact Antony Brooker (+31 20 568

6106)

If you have any questions regarding the mentioned issues or any Financial
Services related issues please contact the mentioned author or your local FS

VAT Expert:

Austria Christine Sonnleitner +431501883630
Belgium Francois Mennig +3227104364
CZ Republic Vaclav Patek +420251152569
Cyprus Chrysilios Pelekanos +35722555000
Denmark Jan Huusmann Christensen +4539459452
Estonia Ain Veide +3726141978
Finland Juha Laitinen +358922801409
France Alain Recoules +33156574405
Germany Sylvia Neubert +496995856235
Greece Dirk Reinhart +302106874572
Hungary Tamas Locsei +3614619358
Ireland John Fay +35317048701
Italy Pier Luca Mazza +390266995729
Jersey Jane Stubbs +1534838244
Latvia Helen Barker +3717094421
Lithuania Kristina Bartusevisiene +3705392365
Luxembourg Michel Lambion +3524948483126
Malta David A. Ferry +35625646712
Netherlands Frans Oomen +31205684781
Norway Yngvar Engelstad Solheim +4795260657
Poland Marcin Chomiuk +48225234760
Portugal Mario Braz +3512179144053
Romania Diana Coroaba +40212028693
Slovakia Eva Fricova +421254414101
Slovenia Antonia Sheratt +38614750166
Spain Miguel Blasco +34915684798
Sweden Lars Henckel +46855533326
Switzerland Tobias Meier Kern +4116304369
United Kingdom Cathy Hargreaves +442072125575

© 2005 PricewaterhouseCoopers. Disclaimer

Clients receiving this FS VAT Alert should take no action without first contacting their usual
PricewaterhouseCoopers Indirect Tax adviser. If you would like to share your views on this
FS VAT Alert, please contact Frans Oomen at frans.oomen@nl.pwc.com.
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