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VAT Developments
in
Financial Services

Ireland: Wider Capital Goods Scheme Introduced in Finance Bill?

The proposed amendments to the Finance Bill 2005 may indicate perhaps, a
first step in the movement towards a wider capital goods scheme. Currently
no such scheme exists under Irish VAT law.

The introduction in this Finance Bill of the concept of "deductible adjustment”,
may provide a partial VAT credit in circumstance where none previously
existed. Under the proposed changes this partial credit would only be
available in respect of certain property transactions."

For further information please do not hesitate to contact John Fay (+353 1 704 8701)
or Sheena McGinty (+ 353 1 662 6360)

Netherlands: ECJ case - Software: Supply of Goods or Service?
Hearings Levob Verzekeringen BV (C-41/04)

On 24 February 2005, the European Court of Justice (hereafter ECJ) held the
hearings in the Levob-case.

Background

The Dutch Levob VAT group (insurance) concluded a contract with the US
company FDP for the purchase of software and several other activities. The
license on the software was provided to Levob in the US. Levob imported the
software in the Netherlands and then FDP adjusted the software for the
Dutch market, installed it on Levob’s system and gave some training to
Levob-personnel.

Levob only paid Dutch VAT on the (low) customs value of the software at the
time of importation (value of the data carrier).

The main questions raised before the ECJ are the following:

1. Should the contract between Levob and FDP be regarded as one com-
posite supply?

2. If yes, is it a service?

3. If it is a service, should the general place of supply-rule of article 9(1)
EC Sixth Directive be applicable or one of the exceptions of article 9(2)
EC Sixth Directive?

4, If the contract between Levob and FDP should not be regarded as one
composite supply, should the supply of non-adjusted software be re-
garded as a supply of goods and should the separate contractual value
be the taxable basis for VAT purposes?
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5. If the supply of non-adjusted software should be regarded as a sup-
ply of services, should the general rule of article 9(1) EC Sixth Direc-
tive be applicable or one of the exceptions of article 9(2) EC Sixth
Directive?

6. Are the same rules applicable on the service consisting of adjusting
the software as for the supply of standard software?

Statements during Hearings
During the hearings, the parties involved made the following statements:

Levob

Levob mainly argued that the contract with FDP should be split into the
supply of software (supply of goods) and several additional services
(adjustments and installation). For the place of the supply of goods and the
importation the rules of Article 8 and 7 EC Sixth Directive are applicable. The
additional services fall under article 9(1) EC Sixth Directive and are thus not
subject to Dutch VAT.

Dutch Government

The Dutch Government mainly argued that the contract between Levob and
FDP must be regarded as one composite supply of services. The place of
supply of these services should be covered by article 9(2)(e) EC Sixth
Directive, so that Dutch VAT would be due.

Outcome and practical implications

The outcome of this case is still unclear. We expect that the ruling will bring
more clarity on the difference in the VAT treatment between standard and
specific software. If the ECJ would confirm Levob’s view, this will give a huge
saving opportunity for financial services companies with regard to the pur-
chase of software.

For further information please do not hesitate to contact Frans Oomen (+31 20 568
4781) or Milo Hartendorf (+31 20 568 5883)

United Kingdom: ECJ case - VAT Exemption for Management of
Investment Funds?
Hearings Abbey National plc, Inscape Investments Limited (C-169/04)

Background

On 10 March 2005, the ECJ held the hearings in the Abbey National-case. In
this case a preliminary ruling was requested by the UK VAT and Duties
Tribunal on the interpretation of article 13B(d)(6) EC Sixth Directive, which
exempts “the management of special investment funds as defined by the
Member States”.

The questions about article 13B(d)(6) EC Sixth VAT Directive as laid down
before the ECJ can be summarized as follows:

1. Do the Member States have the freedom to define the type of activi-
ties that can be regarded as “management” as well as the type of
funds which may benefit from the exemption?

2. If the answer to question 1 is no and the term “management” has an
independent community law meaning, are charges of a depositary or
trustee as meant in the UCITS Directive (85/611/EEC) exempt as
“management of special investment funds™?

3. Again, if the answer to question 1 is no and the term “management”
has an independent community law meaning, does the exemption for
“management of special investment funds” apply to services of a third
party administrative manager?
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Statements during hearings
During the hearings, the parties involved made the following statements:

Abbey National

Abbey National argued that the term “management” has an independent
community law meaning so that the Member States do not have the freedom
to give their own interpretation. Contrary to the term “management” in article
13B(d)(5) EC Sixth Directive, the term “management” in article 13B(d)(6) EC
Sixth Directive must be interpreted broadly.

Management of special investment funds should include all managerial kind
of activities for investment funds. In the view of Abbey these managerial
tasks are not limited to investment management but also consist of
administrative management and management of liabilities by a depositary or
trustee. Therefore the answer to question 2 and 3 should be that the exemp-
tion can be applied on these services.

UK Government

The UK Government first argued that the term “management” does not have
an independent community law meaning so that the Member States should
have the freedom to define the term “management”. If the answer to question
1 would, however, be no, then the term “management” in article 13B(d)(6) EC
Sixth Directive should be interpreted narrowly.

It should only cover the specific and essential functions of investment
management and not pure technical and administrative activities. Therefore
the answer to question 2 and 3 should be that the exemption can not be ap-
plied on these services.

Luxembourg Government
The Luxembourg Government more or less submitted the same arguments
as Abbey National.

European Commission

The Commission first argued that the term “management” has an
independent community law meaning so that the Member States do not have
the freedom to give their own interpretation. It further more or less followed
the arguments of the UK Government.

Outcome and practical implications

Based on the facts and the opinions presented, the ECJ will probably decide
that the term “management” has an independent community law meaning so
that the Member States do not have the freedom to give their own
interpretation.

The answers on questions 2 and 3 are hard to predict. All parties referred to
the Advocate General’s opinion in the recent BBL-case, so it is expected that
both the Advocate General and the ECJ will include this opinion in their
considerations.

The decision surely will have far reaching effects for the Financial Sector in
the European Union. At this moment the VAT exemption on management of
special investment funds is interpreted differently per Member State. This
decision will bring more clarity on determining which services in the
investment management sector are exempt and which are not. This is
especially important for investment management companies and funds that
outsource or delegate certain activities within the group or to third parties.
For further information please do not hesitate to contact Marie-Isabelle Richardin
(+352 49 48 48 1) or Milo Hartendorf (+31 20 568 5883)
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United Kingdom: ECJ case - When Does a Non-EU Supplier Have a
"Fixed Establishment” in the EU?

RAL (Channel Islands) Ltd, RAL Ltd, RAL Services Ltd, RAL Machines Ltd v
Commrs of Customs & Excise (C-452/03)

The Courts referred questions to the ECJ relating to how the term "fixed
establishment” is to be interpreted in the context of services purported to
have been supplied outside of the EU by virtue of being supplies treated as
made where the supplier belongs.

The case has been heard by the ECJ on 27 January and we are awaiting the
decision. The Opinion of the Advocate General has concluded that the
appellant's services of permitting the public to use gaming machines should
be treated as a supply of entertainment services made in the UK within the
meaning of Article 9(2) (c) EC Sixth Directive.

However, the Advocate General noted that in the event that the ECJ did not
consider Article 9(2) (c) EC Sixth Directive to be applicable, then where a
company established outside the EU provided access to gaming machines
using machines and premises leased in the EU, with the required aid of staff
outsourced from a third party, that company should be regarded as having a
commercial structure in the EU with the minimum resources required for it to
be considered to have a "fixed establishment” within the meaning of Article
9(1) EC Sixth Directive. In such circumstances, such a company would be
liable to account for VAT in the EU.

If the ECJ disagrees with the Advocate General's conclusion, but accepts his
alternative view, this may prove to have important implications for any
structure seeking to take supplies outside the scope of VAT by using off-
shore companies. For example, where a non-EU supplier is providing
services being treated as supplied outside the EU, is there a risk that the tax
authorities could bring the supplies within the scope of VAT by identifying
resources in the EU that created a "fixed establishment" for the supplier in
the EU?

For further information please do not hesitate to contact Cathy Hargreaves (+44 20 72
12 5575) or Stuart Corp (+44 207 213 8574)
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If you have any questions regarding the mentioned issues or any Financial
Services related issues please contact the mentioned author or your local FS

VAT Expert:

Austria Christine Sonnleitner +431501883630
Belgium Francois Mennig +3227104364
CZ Republic Vaclav Patek +420251152569
Cyprus Chrysilios Pelekanos +35722555000
Denmark Jan Huusmann Christensen +4539459452
Estonia Ain Veide +3726141978
Finland Juha Laitinen +358922801409
France Alain Recoules +33156574405
Germany Sylvia Neubert +496995856235
Greece Dirk Reinhart +302106874572
Hungary Tamas Locsei +3614619358
Ireland John Fay +35317048701
Italy Pier Luca Mazza +390266995729
Jersey Jane Stubbs +1534838244
Latvia Helen Barker +3717094421
Lithuania Kristina Bartusevisiene +3705392365
Luxembourg Michel Lambion +3524948483126
Malta David A. Ferry +35625646712
Netherlands Frans Oomen +31205684781
Norway Yngvar Engelstad Solheim +4795260657
Poland Marcin Chomiuk +48225234760
Portugal Mario Braz +3512179144053
Romania Diana Coroaba +40212028693
Slovakia Eva Fricova +421254414101
Slovenia Antonia Sheratt +38614750166
Spain Miguel Blasco +34915684798
Sweden Lars Henckel +46855533326
Switzerland Tobias Meier Kern +4116304369
United Kingdom Cathy Hargreaves +442072125575

© 2005 PricewaterhouseCoopers.
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Clients receiving this FS VAT Alert should take no action without first contacting their usual
PricewaterhouseCoopers Indirect Tax adviser. If you would like to share your views on this
FS VAT Alert, please contact Frans Oomen at frans.oomen@nl.pwc.com.




