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New B2C proposal from the EU Commission -

(COM(2005)334 final)

The European Commission has issued a proposal to
amend the VAT rules governing the place of supply of
cross border services. The proposal incorporates changes
first announced in December 2003 on Business to
Business (B2B) transactions with changes now announced
for services provided to private individuals (Business to

Consumer, i.e. B2C supplies).

The place of supply rules for services
determine the jurisdiction where the
transactions are subject to VAT. This
new proposal aims to ensure that
certain types of B2C services are taxed
at the place of consumption or where
the customer resides. Subject to
ratification by the Council of Ministers,
it is intended that these changes will

come into force on 1 July 2006.
However, according to the latest
discussions between the 25 EU
Member States, this ratification date
seems unlikely. While countries such
as the UK and Ireland are in favour of
the proposal, other states such as
Germany and Luxembourg are
opposed to it.
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The general VAT rule is that the place
of taxation of B2C services is the EU
Member State where the supplier is
established. The changes now
announced will introduce further
exceptions to this general rule to tax
certain B2C services where consumed
or where the customer resides. These
measures aim to overcome the trend of
businesses relocating to certain
jurisdictions to avail of lower rates of
VAT for B2C supplies of telecoms and
electronically supplied services. The
key changes for B2C services are as
follows:

The following B2C services will
become taxable where the customer is
established (if the latter is established
in another EU Member State than the
supplier):

e Electronically supplied services;
e Telecommunications services;

¢ Radio and television broadcasting
services, and

e Distance teaching, i.e. physical
presence of teacher not required.

e Long-term hire of means of
transport (defined as being more
than 30 days) will be taxable in the
country where the customer is
established, while the place of
taxation of short-term hire of means
of transport (less or equal to 30
days) will be the country where the
means of transport is put at the
disposal of the customer;

e Services supplied by intermediaries
will become taxable at the place
where the underlying transaction
takes place.

Under the revised rules businesses will
be liable for VAT on these B2C services
in each of the EU Member States
where their customers are located and
will have to charge VAT at the rate
applicable in those EU Member States.
Potentially, this will considerably
increase the administrative burden of
complying with their VAT obligations.
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The EU Commission has stated that
these obligations would be greatly
simplified through the use of the "One
Stop Shop" system. This system would
enable Irish businesses to comply with
their EU VAT obligations by submitting
VAT returns for multiple EU jurisdictions
through the Irish Revenue
Commissioners, who would be
responsible for allocating the monies to
the respective EU Member States. The
adoption of the new B2C proposal will
most likely be dependent on the
approval of the One-Stop Shop
system.

With regards to B2B cross border
services, the Commission submitted a
proposal to the Council of Ministers in
December 2003. It proposed to shift
the basic place of taxation from the
supplier's Member State of
establishment to the customer's, with a
few exceptions for services relating to
immovable property, transport services,
etc. This proposal considerably
extends the use of the reverse charge
procedure as the customer would be
liable for the payment of the VAT on
receipt of the services. This piece of
legislation is awaiting approval by the
Council before it can be ratified.

We will keep you updated of any
further developments towards the
approval or rejection of this proposal.

Branch to Branch
transactions

Supplies of services made within the
same legal entity (e.g. head office to

branch, or branch to branch) are not

generally considered supplies for VAT
purposes.

However, Revenue's view is that cross
border supplies of services between
branches of a same legal entity where
the branch in Ireland is a member of a
VAT group should be regarded as
being subject to VAT on the basis that,
by virtue of the grouping, the branch in
Ireland becomes a different taxable
person for VAT purposes. Were this to

be the case, and to the extent that the
branch in Ireland is charged for costs
by its head office/other branches
outside the jurisdiction a reverse
charge liability would arise on the
receipt of Fourth Schedule type
services. We, in PwC, do not share
Revenue's view on this particular point.

Generally, supplies between different
establishments of the same legal entity
should be disregarded for VAT
purposes and Revenue have agreed
with this principle on numerous
occasions in the past. The fact that the
Irish branch is part of a VAT Group
should not impact on the VAT
treatment of intra-entity supplies.

Cross-border supplies of services
between a branch and its head office
have been the subject of an Italian
case, which was referred to the ECJ
earlier this year. The Advocate General
released his opinion on Thursday 29
September, in which it was reaffirmed
that a branch should be considered to
be part of the same legal entity as its
head office, even if established in
another Member State. As a
consequence the Avocate General
stated that supplies of services
between the two establishments were
to be disregarded for VAT purposes.
Judgment of this case is expected
within a few months. Meanwhile, this
Opinion reinforces long established
principles.

Should you wish to obtain more
information on this topic, please
contact a member of the VAT team.

Abbey National plc and
Inscape Investment Fund
(joined party) v
Commissioners of Customs
and Excise - C-169/04

The Advocate General (AG) has
delivered her opinion in the Abbey
National Il case (C-169/04). We have
set out a brief summary of the
background to the case and the
opinion given, for your information

PRICEWATERHOUSE(QOPERS



Background

Abbey National and Inscape (joined
parties) challenged the UK VAT
treatment of certain fees charged by
third parties in relation to their
investment funds. The fees in question
related to the provision of depository
(or trustee) services and administrative
services. The UK view was that these
services are taxable.

The relevant legislation is Article
13B(d)(6) of the Sixth VAT Directive,
which provides for an exemption in
respect of the:-

"management of special investment
funds as defined by Member States".

The following questions were asked in
relation to the above exemption: -

Do the Member States have the
freedom to define the types of
activities that can be regarded as
"management" as well as the types of
funds which may benefit from the
exemption?

If the answer to question 1 is no and

the term "management"” has an
independent community wide meaning,
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are charges of a depository (or trustee)
as referred to in the UCITS Directive
(85/611/EEC) exempt as "management
of special investment funds".

Again, if the answer to question 1 is no
and the term "management” has an
independent community law meaning,
does the exemption for "management
of special investment funds" apply to
services of a third party administrative
manager?

Opinion
The AG's opinion is set out in brief
below: -

The term "management” in Article
13B(d)(6) has an independent
community meaning from which
Member States may not diverge.

Services of a depositary (or trustee) as
mentioned in the UCITS Directive are
VAT exempt under Article 13B(d)(6) if (i)
they form a distinct whole and are
essential for and specific to the
management of the common fund or
investment fund and (ii) the focus of
those services is not on activities of
safe-keeping and administration within
the meaning of Article 13B(d)(5).

Services provided by an external
administrator are VAT exempt if they
form a distinct whole and are essential
for and specific to the management of
the common fund or investment fund

Impact for the Irish investment
management industry

This opinion is broadly in line with the
current lrish industry practice and is to
be welcomed.

Finance Act, 2004 clarified the scope
of the definition of "management" and
confirmed that "management" in the
context of certain regulated funds
includes investment management,
administration (as further defined) and
marketing.

Interestingly, from a present Irish VAT
perspective, the VAT exemption in
place for the services of fund
trustees/custodians does not come
within the "management exemption"
but is deemed to be an inherently VAT
exempt service in its own right
(provided that it is not pure safe-
keeping). However, according to the
AG's opinion in this case, this too
would fall to be considered as
"management”.

This document is intended only to provde a
general guide to the subject matter. Professional
advice should always be taken before acting on
any information contained in this guide.
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