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FASB Interpretation 48 (FIN 48), governing the review of 
tax provisions with respect to “uncertain tax positions,” 
is among the most significant developments to affect 
corporate tax departments in recent years. Because 
transfer pricing is among the most common sources 
of uncertainty in tax reporting, FIN 48 is likely to apply 
in a great many instances to issues under Section 482. 
Because the text of FIN 48 refers explicitly to transfer 
pricing as a source of tax uncertainty, FIN 48 is of 
particular interest to Pharma companies.

The key element of FIN 48 is that for all fiscal years 
beginning after December 15, 2006, companies will  
need to estimate their potential exposures with respect  
to all open uncertain tax positions. Thus, the estimation  
is retrospective as well as prospective. 

Ascertaining “Cumulative Probability”
With respect to positions such as those related to  
transfer pricing for which there is a continuous range  
of possible results, FIN 48 permits the reporting of 
financial benefits based on a concept of “cumulative 
probability.”  Specifically, companies are to book the 
greatest benefit for which there is at least a 50 percent 
likelihood of a favorable outcome. For example, assume 
a company estimates that the probability that a tax 
authority will sustain a benefit worth at least $100 
million is 25%, the chance of sustention of a benefit 
worth at least $50 million is 50%, and the chance of 
sustention of a benefit worth at least $25 million is 75%. 
The company can record a benefit of $50 million. The 
“cumulative probability” approach replaces a wide range 
of approaches that have been applied in the past to 
uncertain positions falling along a possible spectrum  
of results. 

To reach the “more likely than not” comfort level, 
companies must presume the tax position will be 
examined by a tax authority with all relevant information.  
In addition, the technical merits of a tax position are 

derived from multiple sources including legislation and 
intent, regulations, rulings, and case law as well as in  
many cases, past administrative practices and precedents. 
Finally, each tax position must be evaluated on its own 
merit without the consideration of offsets or aggregations. 

FIN 48 devotes considerable attention to the transitional 
issues—and particularly the income adjustments—that  
are very likely to arise the first year that the new rules  
are implemented. 

Clearly, complying with FIN 48 will require very detailed 
attention, with careful judgment applied to all significant 
potential transfer pricing exposures. All corporate 
personnel with responsibility for transfer pricing should 
become thoroughly familiar with FIN 48 and should be 
planning now for an efficient approach to compliance.
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